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JOINT APPENDIX. 


Civil Docket. 


W. WILLARD WIRTZ, SECRETARY OF LABOR, 
U. S. DEPARTMENT OF LABOR, 
Petitioner, 


v. 


INTERNATIONAL BROTHERHOOD OF TEAMSTERS, 
CHAUFFEURS, WAREHOUSEMEN AND HELPERS 
OF AMERICA, 

Respondent, 


ACTION. 


Petition to compel respondent to produce documentary 
evidence. 
PETITIONER’S ATTORNEY 


John W. Douglas, 
Assistant Attorney General; 


Harland F. Leathers, 
Department of Justice. 


RESPONDENT’S ATTORNEY 


Herbert S. Thatcher, 
1009 Tower Building, 
Washington 5, D. C. 


Date 


1964 
June 10 
June 10 


June 10 


June 10 


June 10 


June 15 


June 16 


June 19 


June 30 


DOCKET ENTRIES. 


Proceedings. 


Complaint, appearance, Exhibits A, B & C filed. 


Summons copies (1) and copies (1) of Com- 
plaint issued. 

Order to show cause returnable June 18, 1964 
at 10:00 a. m. (N) Curran, J. 


Petition of plaintiff for order to show cause; ex- 
hibits A, B & C filed. 

Order to show cause copies (2) issued. ser. 
6-11-64. 

Stipulation continuing Order to Show Cause to 
June 26, 1964 at 10:00 a. m. (fiat) Curran, J. 
Brief of petitioner in support of petition to com- 
pel respondent to produce; ser. ack.; 6-15-64. filed. 
Response of International Brotherhood of Team- 
sters to order to show cause; ¢/s 6-19-64; ex- 
hibits 1 thru 8. filed. 

Reply brief of petitioner in support of petition 
to enforce subpoena; ¢/m 6-24-64. filed. 
Affidavit of Frank M. Kleiler; Fiat Hart, J. 
Order directing defts to comply with subpoena 
duces tecum within 15 days following disposition 
of appeal. (N) Hart, J. 

Notice of Appeal by defendant; deposit by 
Thatcher, $5.00; copics mailed to: The Honor- 
able Charles Donahue Solicitor of Labor, and 
John W. Douglas, Assistant Attorney General. 
filed. 

Cost bond on appeal of defendant in amount of 
$250.00 with Glens Falls Insurance Company ap- 
proved and filed. 
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July 10 Order authorizing clerk to forthwith transmit 
original record to U. S. Court of Appeals. (N) 
Micro 7-8-64 Hart, J. 


July 10 Record on Appeal delivered to United States 
Court of Appeals by U. S. Attorney. (Clerk’s 
fee 95¢). 


July 10 Receipt from United States Court of Appeals for 
original papers. filed. 


United States District Court 
For the District of Columbia. 


W. Willard Wirtz, Seeretary of 
Labor, United States Depart- 
ment of Labor, 
Petitioner, 
v. 
Civil Action. 
International Brotherhood of Team- No. 1353-’64. 
sters, Chauffeurs, Warehouse- 
men and Helpers of America, 
25 Louisiana Avenue, N. W., 
Washington, D. C., 
Respondent. 


ORDER TO SHOW CAUSE. 


(Filed June 10, 1964, Harry M. Hull, Clerk.) 


Upon the petition of W. Willard Wirtz, Secretary of 
Labor, United States Department of Labor, filed herein 
on the 10th day of June, 1964, and exhibits attached 
hereto, and sufficient cause appearing therefor, it is hereby 


Ordered that respondent, International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers of 
America, an unincorporated association, show cause, if any 
there be, before this Court, in the United States Court- 


ae 


room in the United States Court House, Washington, 
D. C., on the 18th day of June, 1964, at 10:00 A. M., or as 
soon thereafter as counsel can be heard, why an order 
of this Court should not issue requiring said respondent 
to appear before W. Willard Wirtz, Secretary of Labor, 
United States Department of Labor, or an officer or rep- 
resentative designated by him, at such time and place 
as this Court may determine, and there produce and de- 
liver into the temporary custody of the Seeretary of Labor 
or his authorized representative for examination during 
such period of time as may be necessary and reasonable, 
not exceeding thirty (30) days from the date of such 
production and delivery, the papers, records, or like docu- 
ments specified in and required by the subpoena duces 
tecum of the Director, Office of Labor-Management and 
Welfare-Pension Reports, United States Department of 
Labor, a duly authorized officer of the Seeretary of Labor, 
which was duly served upon said respondent on May 26, 


1964, in connection with the investigation of said respond- 
ent, pursuant to Sections 601 (a) and (b) of the Labor- 
Management Reporting and Disclosure Act of 1959 (29 
U. S. C. 521 (a) and (b)); and it is 


Further Ordered that service of a copy of this Order 
to Show Cause, together with a copy of said petition of 
W. Willard Wirtz and exhibits attached thereto, be made 
upon respondent on or before the 15th day of June, 1964. 


Dated this 10th day of June, 1964. 
Edward M. Curran, 
United States District Judge. 
A True Copy. 
Test: Jun. 10, 1964, 
Harry M. Hull, Clerk, 


By Doris C. Meece, 
Deputy Clerk. 
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United States District Court 
for the 
District of Columbia. 


W. Willard Wirtz, Secretary of 
Labor, United States Depart- 
ment of Labor, 

Petitioner, 


Civil Action. 
International Brotherhood of No. 1353-°64. 
Teamsters, Chauffeurs, Ware- | — 
housemen and Helpers of Amer- 
ica, 25 Louisiana Avenue, N. 
W., Washington, D. C., 
Respondent. 


PETITION TO COMPEL RESPONDENT TO 
PRODUCE DOCUMENTARY EVIDENCE. 


(Filed June 10, 1964. Harry. M. Hull, Clerk.) 


To the United States District Court for the District of 
Columbia: 


W. Willard Wirtz, Secretary of Labor, United States 
Department of Labor, pursuant to the Labor-Manage- 
ment Reporting and Disclosure Act of 1959 (Act of 
September 14, 1959, 73 Stat. 519 et seq., 29 U. S. C. 401, 
et seq.), hereinafter referred to as the Act, respectfully 
applies to the Honorable Court for an order directing 
the International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of -Amcrica, the respondent 
herein, to appear before W. Willard Wirtz, Secretary 
of Labor, United States Department of Labor, or such 
representative as he may designate, and to produce doo- 
umentary evidence as required by a subpoena duces 


are 


tecum issued to respondent, a copy of which is attached 
hereto and marked Exhibit ‘‘A’’ and as reasons therefor 
shows to the court: 


I. 


W. Willard Wirtz, hereinafter referred to as the Sec- 
retary, is the Secretary of Labor, United States Depart- 
ment of Labor. The Sceretary is empowered by virtue 
of Section 601 (a) of the Act (29 U. S. C. 521), to in- 
vestigate, enter and inspect records and accounts as he 
may deem necessary or appropriate to determine whether 
any person has violated or is about to violate any pro- 
vision of the Act (except Title I or amendments made 
by the Act to other statutes) and otherwise to determine 
the facts relative thereto. 


By virtue of Section 601 (b) of the Act, the provisions 
of Sections 9 and 10 of the Federal Trade Commission 
Act of September 26, 1914, as amended (15 U. S. C. 49, 
50), relating to the attendance of witnesses and the 
production of books, papers and documents are made 
applicable to the jurisdiction, powers, and duties of the 
Secretary, or any officer designated by him, and the 
Secretary has the power to issue and cause to be served 
upon any person a subpoena requiring the attendance 
and testimony of witnesses and the production of all 
documentary evidence relating to any matter under in- 
vestigation. 


I. 


Jurisdiction to issue the order herein prayed for is 
conferred upon this court by virtue of Section 9 of the 
Federal Trade Commission Act (made applicable by Sec- 
tion 601 (b) of the Act, as stated above), which empowers 
any of the district courts of the United States within 
the jurisdiction of which an investigation is carried on, 
in case of contumacy or refusal to obey a subpoena, to 
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issue an order requiring a corporation or persons to 
appear, testify and produce documentary evidence. An 
investigation, during the course of which a subpoena 
duces tecum, as hereinafter alleged, was issued by the 
Seeretary through one of his representatives and served 
upon the respondent, is being carried on in the District 
of Columbia, within the jurisdiction of this court. 


TI. 


At all times hereinafter referred to, the respondent, 
the International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America, was, and is, an 
unincorporated association, having its principal office and 
place of business at 25 Louisiana Avenue, N. W., Wash- 
ington, D. C., within the jurisdiction of this court. 


Iv. 


The respondent is, and at all times hereinafter men- 
tioned has been, a labor organization engaged in an in- 
dustry affecting commerce within the meaning of Sections 
3 (i) and (j) of the Act (29 U. 8. C. 402 (i) and (j)). 


V. 


The Secretary, believing it necessary to determine 
whether any persons have violated or are about to violate 
any provision of the Act (except Title I or amendments 
made by the Act to other statutes), is, and at all times 
hereinafter mentioned has been, conducting an investiga- 
tion of the respondent, pursuant to the aforesaid authority. 


VI. 


For the purpose of the said investigation, a subpoena 
duces tecum was issued and signed by a duly acting and 
authorized representative of the Secretary, requiring re- 
spondent to appear before Hollis Bowers, an officer of 
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the Office of Labor-Management and Welfare-Pension 
Reports, United States Department of Labor, a duly act- 
ing and authorized representative of said Seeretary of 
Labor, at the office of the International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers of 
America, 25 Louisiana Avenue, N. W., Washington, D. C., 
on the 1st day of June, 1964, at 10:00 in the morning on 
said date, and to produce specific books, papers, docu- 
ments and records. Said subpoena duces tecum was duly 
served upon John English, Sceretary-Treasurer of the 
respondent on the 26th day of May, 1964. 


VII. 


Petitioner is informed and believes and therefore alleges 
that at all times herein stated the International Brother- 
hood of Teamsters, Chauffeurs, Warehousemen and Help- 
ers of America, and John English, its Secretary-Treasurer, 
had, and have, custody and control of the books, papers, 
documents and records described in the said subpoena 


duces tecum. 
VIII. 


On the Ist day of June, 1964, the respondent through 
its counsel Herbert S. Thatcher, appeared before the said 
Hollis Bowers, in response to the aforementioned subpoena 
and. made a formal request to the Secretary, in the alter- 
native, to wit: either (a) the investigation be undertaken 
subject to certain limitations; or (b) the subpoena be 
suppressed (See transcript, Exhibit ‘‘B’’ hereto, at 8, 9). 
Mr. Thatcher further stated that in the event his request 
was not granted, the respondent would not comply with 
the subpoena (Exhibit ‘‘B”’, pp. 9-10). The respondent 
did not produce said books, papers, records and other 
documentary evidence at the date, time and place speci- 
fied in the subpoena. Subsequently, in a letter dated 
June 8, 1964, the Secretary denied respondent’s request 
(Exhibit ‘‘C’’). 
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IX. 


The respondent, since the date specified in said sub- 
poena duces tecum, has failed and refused and still fails 
and refuses to produce the documentary evidence speci- 
fied in the aforementioned subpoena duces tecum. 


X. 


All the books, papers, records, and other documentary 
evidence referred to in the said subpoena duces tecum 
and required to be produced by said subpoena were at the 
time of issuance of said subpoena, and are now, relevant, 
material and appropriate to determine whether any per- 
sons have violated or are about to violate any provision 
of the Act (except Title I or amendments made by the 
Act to other statutes). 


XI. 


The refusal of respondent to produce and deliver cus- 
tody of, for a reasonable period of time, the books, papers, 
records, and other documentary evidence required by the 
said subpoena duces tecum impeded and continues to 
impede said investigation. 


XII. 


No previous application has been made for the relief 
demanded herein. 


Wherefore, petitioner respectfully prays: 


(a) That an order to show cause issue forthwith direct- 
ing respondent to appear before this court upon a day 
certain and show cause, if any it has, why an order should 
not issue requiring respondent to produce and deliver 
all the documentary evidence required by the said sub- 
poena duces tecum, the said production and delivery of 
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said documentary evidence to be into the custody and 
control of the Secretary or such representative designated 
by him, for examination and retention during such rea- 
sonable period of time as may be necessary. 


(b) That the petitioner have such other and further 
relief as may be necessary and appropriate. 


/s/ John W. Douglas, 
Assistant Attorney General, 


United States Attorney, 
/s/ Harland F. Leathers, 
Attorney, Department of Justice, 
Attorneys for Petitioner. 
Charles Donahue, 
Solicitor, 
James R. Beaird, 
Associate Solicitor, 


Ernest N. Votaw, 
Regional Attorney, 


Jack I. Orlove, 
Attorney, 
U. S. Department of Labor, 
Of Counsel. 
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EXHIBIT B. 


Official Transcript of Proceedings 
Before the 
Office of Labor-Management and Welfare-Pension Reports 
of the 
U. S. Department of Labor. 


Docket No. 
In the Matter of: 
International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers 
of America, 
25 Louisiana Avenue, N. W., 
Washington, D. C. 


Place Washington, D. C. 
Date Monday, June 1, 1964 


Pages 1 to 10 
United States of America, 
Department of Labor. 


Office of Labor-Management and Welfare-Pension Reports. 


In the Matter of: 


International Brotherhood 

of Teamsters, Chauffeurs, 

‘Warehousemen and Helpers 

of America, 

25 Louisiana Avenue, N. W., 

Washington, D. C. 
25 Louisiana Avenue, N. W., 
Washington, D. C. 
June 1, 1964. 


Met, pursuant to notice, at 9:58 o’clock a. m. 


Before: 
Hollis W. Bowers, Hearing Officer. 


Present: 

Jack I. Orlove, Attorney, Office of the Solicitor, De- 
partment of Labor. 

Herbert S. Thatcher, Esquire, 
1009 Tower Building, Washington, D. C. (On 
behalf of the International Brotherhood of 
Teamsters). 

Florian J. Bartosic, House Counsel, 
International Brotherhood of Teamsters, Chauf- 
feurs, Warehousemen and Helpers of America. 


PROCEEDINGS. 


Mr. Bowers: This hearing is called to order for the 
purpose of receiving a return on an administrative sub- 
poena issued by and through the authority of W. Willard 
Wirtz, Secretary of Labor, United States Department of 
Labor, and signed by Frank M. Kleiler, Director, Office 
of Labor-Management and Welfare-Pension Reports. The 


subpoena is dated May 26, 1964, and the reading follows: 


“United States of America 
Department of Labor 
Office of Labor-Management and Welfare-Pension 
Reports 
Subpoena Duees Tecum 


To: International Brotherhood of Teamsters, 
Chauffeurs, Warechousemen and Helpers of America, 
25 Louisiana Avenue, N. W., Washington, D. C. 

At the instance of the Director, Office of Labor- 
Management and Welfare-Pension Reports, Depart- 
ment of Labor, you are hereby required to appear 
before Edwin A. Brewer and Hollis W. Bowers, 
Officers of the Office of Labor-Management and Wel- 
fare-Pension Reports, Department of Labor, at 25 
Louisiana Avenue, N. W., in the City of Washington, 
D. C., on the 1st day of June 1964, at 10:00 o’clock 


PG ire 


a. m., of that day, In the Matter of an investigation 


by the said Office involving a determination whether 
any person has violated or is about to violate any 
provisions of the Labor-Management Reporting and 
Disclosure Act of 1959, 29 U. S. C., 401 et seq., except 
Title I or amendments made by the Act to other 
Statutes. 


And you are hereby required to bring with you 
and produce at said time and place the following 
books, papers, and documents: 

All records for the period from January 1, 1962, 
to the present date maintained by you or under your 
control which contain any basic information or data 
on matters required to be reported under section 
201 (a) of the Labor-Management Reporting and 
Disclosure Act of 1959, 29 U. S. C. 481 (a) and 29 
CFR 402, in the Labor Organization Information Re- 
port (Form LM-1) and the amendments to the Labor 
Organization Information Report (LM-1A), and 
under section 201 (b) of said Act, 29 U. S. C. 431 
(b) and 29 CFR 403, in the Financial Reports (Form 
LM-2) by the International Brotherhood of Team- 
sters, Chauffeurs, Warchousemen and Helpers of 
Amoriea, Washington, D. C., such records to include 
but not be limited to, vouchers, workshects, audit 
reports, per capita tax and other reccipts, minutes of 
meetings including those of the General Executive 
Board, applicable resolutions, ledgers, journals, ac- 
counts receivable, accounts payable, bank statements, 
check stubs, cancelled checks, deposit slips, financial 
statements, records of loans, records of mortgages, 
records of ownership of property real and personal, 
deeds, records of trusts, records of investments, as- 
sessments payment records, correspondence and mem- 
oranda pertaining to receipts and disbursements; and 
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surety bonds required under section 502 (a) of the 
Labor-Management Reporting and Disclosure Act of 
1959, 29 U.S. C. 502 (a) and 29 CFR 453, agreements 
or contracts to purchase such surety bonds, and cor- 
respondence or documents containing information 
with regard to such surety bonds. 

In testimony Whereof, the seal of the Department 
of Labor is affixed hereto, and the undersigned, the 
Director, Office of Labor-Management and Welfare- 
Pension Reports of said Department of Labor, has 
hereunto set his hand at Washington, D. C., this 26th 
day of May, 1964. 


Signed: Frank M. Kleiler,” the Seal of the Department 
of Labor appearing hereon, with the instruction: “Fail 
Not at Your Peril.” 


Let the record show that the subpoena duces tecum was 
served by Edwin A. Brewer and Hollis W. Bowers, 
Officers of the Office of Labor-Management and Welfare- 
Pension Reports, personally upon John F. English, Gen- 
eral Secretary-Treasurer of the International Brother- 
hood of Teamsters, Chauffeurs, Warchousemen and 
Helpers of America, on the 26th day of May 1964, at 25 
Louisiana Avenue, Northwest, Washington, D. C. 

Mr. Bartosic: The International Union so stipulates. 

Mr. Bowers: Gentlemen, are you prepared to comply 
with the subpoena? 

Mr. Thatcher: Insofar as the revised subpoena, the 
new subpoena apparently merely seeks to bring the pre- 
vious investigation made by the Department under earlier 
subpoenas up to date and requires documents only since 
the conclusion of that last investigation to date. We 
have no objection on the ground that it is burdensome 
or oppressive such as we had before when we were re- 
quired and harassed to produce such records sinee 1959 
covering periods that had previously been investigated. 


et. 1G as 


However, of course we can see that the Department does 
have the same powers it had before to make investiga- 
tions such as it did before in relation to those portions 
of the Landrum-Griffin Act over which it has some en- 
forcement powers. 

But the news releases that have been issued from time 
to time by the Department indicate that the real purpose 
of the subpoena is to require the production of books 
and records bearing on the amounts of monies spent by 
the International Union in defense of various eriminal 
prosecutions in which General President Hoffa was the 
defendant, primarily the prosceutions in Nashville, Chat- 
tanooga, and Chicago. On that we have made objections 
to the previous subpoena and have listed our reasons 
for the objections, and merely, of course, to repeat and 
reincorporate those reasons as set forth in our previous 
mecting here and to reintroduce the exhibits that were 
there introduced and reintroduee the memoranda that 
was submitted to the Department at that time we have 
nothing new to add on that score. 

I would like to ask this though. Would it satisfy the 
purpose of the subpoena if we supplied all the records, 
documents bearing on the money spent in the defense of 
these prosecutions? 

Mr. Bowers: You mean the Nashville, Chattanooga, 
and Chicago trials? 

Mr. Thatcher: Right. 

Mr. Bowers: Off the record. 


(Diseussion off the record.) 
Mr. Bowers: We will recess for ten minutes. 


(Thereupon, at 10:07 o’clock a. m., a reeess was taken.) 


(The hearing reconvened at 10:28 o’clock a. m.) 


Mr. Bowers: Mr. Thatcher, you made an offer to furnish 
records concerning the legal expenses and all documents 
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and records pertaining to the expenses for the trials of 
James R. Hoffa, General President, International Brother- 
hood of Teamsters, at Chattanooga, Nashville, and the 
current trial in Chicago. 

Mr. Thatcher: Well I inquired if we produce those 
documents and records whether that would satisfy the 
subpoena in an effort to narrow the thing. 

Mr. Bowers: Does your offer include all expenses such 
as hotels, telephone calls, secretarial expenses, expenses 
for investigation? 

Mr. Thatcher: Yes, any expenses in connection with the 
trial. 

Mr. Bowers: Good. 

Mr. Thatcher: This isn’t an offer as yet. I wanted to 
see if we can narrow the scope of the subpoena and then 
we will see where we can go from there. In other words, 
all those expenses you mentioned and any others which 
have a reasonable relationship to the cost of defense 
would be included. 

Mr. Bowers: It is my understanding then that if the 
Department of Labor will accept this offer 

Mr. Thatcher: No, that is not the point. 

Mr. Bowers: Off the record. 


(Discussion off the record.) 


Mr. Bowers: It is my understanding that if the De- 
partment of Labor will limit its investigation of Team- 
ster records to the Chattanooga, Nashville and Chicago 
trials or any other trials involving the General President 
and the Department commit itself not to disclose publicly 
the information derived from an examination of these 
records, or any Department of the Federal Government 
disclosed, and upon the approval of the International 
you will accept service of the subpoena. 

Mr. Thatcher: Yes. 

Mr. Bowers: If the Department of Labor does not 
accept your offer of limiting the subpoena are you still 
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going to refuse to make all records available for exami- 
nation? 

Mr. Thatcher: We will refuse only if the Department 
insists on making public those records bearing on the 
expense items we have been talking about, and refusal 
is based on the reasons set forth at our last mecting and 
particularly the pendency of the civil litigation. 

Mr. Bowers: If the Department after consideration 
refuses to accept your offer of limiting the records to 
be made available are you then going to request sup- 
pression of the subpoena on the grounds stated by you 
on May 20, 1964? 

Mr. Thatcher: Yes. This is in the same nature of an 
administrative request. 

Mr. Bowers: Off the record. 


(Discussion off the record.) 


Mr. Bowers: Mr. Thatcher, the subpoena duces tecum 


served on May 26, 1964, states that it is in the matter of 
‘tan investigation by the said Office involving a deter- 
mination whether any person has violated or is about 
to violate any provisions of the Labor-Management Re- 
porting and Disclosure Act of 1959, 29 U. S. C., 401 et 
seq., except Title I or amendment made by the Act to 
other Statutes.’’ This is the stated purpose of the sub- 
poena duces teeum and requires the Teamsters to produce 
the books, papers and documents as stated in the body 
of the subpoena and recorded in this record. My question 
is under what conditions will you make the records 
named in the subpoena available for examination by the 
Department of Labor? 

Mr. Thatcher: Again it depends on the purpose of the 
investigation or examination. If it’s merely to bring 
the last investigation up to date in reference to Title II 
and Title IV as mentioned in the subpoena, those records 
would be made available. But if the purpose is to obtain 
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that information on the expense items in defense of the 
various criminal prosecutions in which General President 
Hoffa is involved and to disclose that to the public, in par- 
ticular to the individuals who have brought suit in the 
District Court, which litigation is now pending, we ob- 
ject and ask that the investigation be limited to the 
Title II and Title IV matters. 

Mr. Bowers: Is this correct? Subject to approval by 
the International you will make available to the De- 
partment of Labor all records for the period from Jan- 
uary 1, 1962, to the present date if the Department of 
Labor will commit itself or any other branch of the 
Government not to disclose the results of any examina- 
tion in respect to the expenditures for legal fees and 
expenses of the nature that you have discussed earlier 
in connection with the defense of the various criminal 
proseeutions in which General President Hoffa was a 
defendant? 

Mr. Thatcher: Yes. 

Mr. Bowers: Off the record. 


(Discussion off the record.) 


Mr. Bowers: In the event the Department of Labor 
refuses the conditions just stated will you then make the 
records available for examination? 

Mr. Thatcher: No. We will have to ask the Court to 
limit the investigation as I have indicated. 

Mr. Bowers: Off the record. 


(Discussion off the record.) 


Mr. Bowers: You will be advised of the Department 
of Labor’s answer as to the suppression of the subpoena 
and as to the limitation of the subpoena as requested 
by you. 


(Whereupon, at 10:55 o’clock a. m., the hearing in the 
above-entitled matter was adjourned.) 
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EXHIBIT ‘‘C”’ 


U. S. Department of Labor 
Office of the Solicitor 
Washington 25 20210 


Herbert S. Thatcher, Esquire 
1009 Tower Building 

1401 K Street, N. W. 
Washington, D. C. 


Dear Mr. Thatcher: 


On June 1, 1964, in response to a subpoena directed to 
the International Brotherhood of Teamsters, issued pur- 
suant to Section 601 of the Labor-Management Reporting 
and Disclosure Act, you requested that the Seeretary’s 
investigation be undertaken subject to certain limitations 
or that the subpoena be quashed. 


Your request has been considered, and on behalf of the 
Seeretary of Labor, it is hereby denied. Since the records 
called for in the subpoena were not produced as required 
therein, the Department is proceeding with the steps nec- 
essary to enforce the subpoena in the United States Dis- 
trict Court for the District of Columbia. 


Yours sincerely, 


Charles Donahue 
Solicitor of Labor 
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United States District Court 
For the 
District of Columbia. 


W. Willard Wirtz, 
Secretary of Labor, 
United States Department of Labor, 
Petitioner, 


Me Civil Action. 


International Brotherhood of Team- No. 1353-64. 


sters, Chauffeurs, Warehousemen and 
Helpers of America, 25 Louisiana 
Avenue, N. W., Washington, D. C., 

Respondent. 


RESPONSE TO ORDER TO SHOW CAUSE. 
(Filed June 19, 1964.) 


To the United States District Court for the District of 
Columbia: 


Respondent International Brotherhood of Teamsters, 
hereafter referred to as the respondent, in response to an 
Order to Show Cause issued by this Court on June 10, 
1964, submits that for the following reasons the Court 
should not issue an order requiring respondent to produce 
and deliver the documentary evidence required by the 
subpoena duces tecum of the Director, Office of Labor- 
Management and Welfare-Pension Reports which was 
served upon respondent on May 26, 1964, and which is 
attached as Exhibit ‘‘A’’ to the Petition of the Secretary 
of Labor in this cause. 


1. Statement of Facts. 


On Monday, May 11, 1964, the United States Department 
of Labor issued for immediate release a public announce- 


ment that the Department had ‘‘launched an investigation 
of the use of union funds to pay legal fees of Teamster 
president James R. Hoffa.’’ 


The announcement continued as follows: 

Seeretary Wirtz took this action following receipt 
of a complaint from 16 members of Teamster Local 
No. 107 in Philadelphia, charging that Hoffa has 
been using union funds in violation of the Landrum- 
Griffin Act. 

The allegation received by the Department claims 
that Hoffa violated Section 501 of the Landrum- 
Griffin Act which requires officers of unions ‘‘to hold 
its money and property solely for the benefit of the 
organization and its members. ze 
The law provides that if a union officer is alleged 

to have violated his fiduciary trust and the organiza- 
tion or its officials refuse or fail to take action against 
him, any union member may sue in any Federal or 
State court to recover misused funds or property. 
The request asks that the Sceretary of Labor ‘‘in- 
vestigate promptly’’ the allegations made against 
Hoffa and furnish the findings to the complainants. 
This procedure is provided for in Section 601 of the 
Act, which authorizes the Sceretary of Labor to make 
an investigation if ‘‘he believes it is necessary in 
order to determine whether any person has violated 
or is about to violate’’ the Act, and provides that the 
Seeretary may furnish the results of an investigation 
under that section to ‘‘interested persons or officials.’’ 


A copy of the foregoing ‘‘release’’ is attached hereto 
and marked Respondent’s Exhibit 1. 


On May 14, 1964, a subpoena duces tecum issued by 
Frank W. Kleiler, Director of the Office of Labor-Manage- 
ment and Welfare-Pension Reports, was served upon John 
F. English, General Secretary-Treasurer of respondent. 
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The subpoena required the production of ‘‘All records 
for the period from July 1, 1959, to the present date . . .”’ 
A copy of the subpoena is attached hereto and marked 
Respondent’s Exhibit 2. 


On May 15, 1964, upon a verified Application for Leave 
to Sue, this court, pursuant to the provisions of Section 
501 (b) of the Labor-Management Reporting and Dis- 
closure Act of 1959,* hereinafter referred to as “the Act,” 
issued an Order permitting the Complaint attached to the 
Application for Leave to Sue to be filed as the commence- 
ment of a Civil Action in this court. Copies of the fore- 
going Order, Application and Complaint are attached 
hereto and marked Respondent’s Exhibit 3. Briefly sum- 
marized, the Complaint demands an accounting and res- 
titution by the defendant officers of respondent for 
expenditures of respondent’s funds made in connection 
with the legal defense of James R. Hoffa, General Presi- 
dent of respondent in certain criminal proceedings, on 
the ground that such expenditures violated Section 501 
(a) of the Act. The Complaint also alleges that the 
plaintiff-trustees ad litem are members in good standing 
of Teamsters Local No. 107, Philadelphia, Pennsylvania. 


On May 20, 1964, a hearing was conducted before Edwin 
A. Brewer, Hearing Officer of the Office of Labor-Man- 
agement and Welfare-Pension Reports, at which time 
undersigned counsel requested that the Department of 
Labor withdraw its subpoena. In support of this request, 
counsel for respondent advanced, inter alia, the following 
contentions at the hearing and in subsequent memoranda 
to the Department: 


1. Since the Secretary of Labor has no enforcement role 
or authority to remedy violations of Section 501 (a) of 


* An appendix setting forth the statutory provisions involved herein 
is attached. 
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the Act, his investigatory power under Scction 601 does 
not extend to the investigation of violations of Section 
501 (a). 


2. Since a civil action has been filed under Section 501 
(b) of the Act (See Respondent’s Exhibit 3), by certain 
members of Teamsters Local 107 who have requested the 
Seeretary of Labor to investigate the alleged violations 
of Section 501 (a) and furnish his findings to them, the 
Secretary is without authority to use his investigatory 
power to assist these private litigants who have available 
to them the discovery provisions set forth in the Federal 
Rules of Civil Procedure. 


3. Even if the Secretary may use his investigatory 
authority in the foregoing manner, he may not do so when 
the union members involved have failed to utilize or ex- 
haust their rights under Section 201 (¢) of the Act which 
provides that upon a showing of just cause, a labor 
organization is under a duty to permit its members to 
examine any books, records or accounts of the labor 
organization. The statute further provides union mem- 
bers with a civil remedy in a State or Federal Court to 
enforce such right. In connection with this contention, 
counsel advised the Department that no such demand to 
examine the books, records or accounts had been made 
upon respondent. An affidavit by John F. English, Gen- 
eral Seeretary-Treasurer of respondent to the effect that 
“[nleither on July 1, 1959, nor at any time subsequent 
thereto has any member of Teamsters Local 107, Phila- 
delphia, Pennsylvania, made a request upon the Inter- 
national Brotherhood of Teamsters to examine any of its 
books, records or accounts,” is attached hereto and 
marked Respondent’s Exhibit 4. 


4. The subpoena is unduly oppressive and burdensome 
in that it requires the respondent to produce the same 
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voluminous records that it was required to produce under 
an earlier Labor Department subpoena covering the 
period July 1, 1959, through December 31, 1961, which 
were the subject of a detailed Labor Department audit 
lasting some eight months. 


A copy of the transcript of the May 20, 1964, hearing 
is attached hereto and marked Respondent’s Exhibit 5. 


By letter dated May 26, 1964, the Honorable Charles 
Donahue, Solicitor of Labor, United States Department 
of Labor, advised respondent as follows: 

Without conceding the lack of authority on the 
part of the Secretary of Labor to require the pro- 
duction of books, papers, records, and other docu- 
mentary evidence required to be produced under the 
subpoena for the period July 1, 1959, through Decem- 
ber 31, 1961, the Director, Office of Labor-Manage- 
ment and Welfare-Pension Reports, upon further 
consideration, has decided to revise the time period 
in the original subpoena served upon you and instead 
has issued the attached subpoena demanding the 
production of the aforesaid records and documentary 
evidence from January 1, 1962, up to the present 
date. 

Mr. Donahue further advised that the “previous subpoena 
served upon you on the 20th day of May, 1964, is hereby 
withdrawn.” A copy of Mr. Donahue’s letter is attached 
and marked Respondent’s Exhibit 6. 


A new subpoena requiring the production of “[a]ll 
records for the period from January 1, 1962, to the present 
date . . .” was served on respondent on May 26, 1964. 
A copy of the subpoena is attached to the Petition of the 
Seeretary of Labor and marked Exhibit “A”. 


On June 1, 1964, a hearing concerning the May 26, 
1964, subpoena was conducted before Hollis W. Bowers, 


Hearing Officer, of the Office of Labor-Management and 
Welfare-Pension Reports. At the hearing counsel for 
respondent renewed respondent’s earlier contentions but, 
without conceding the Seeretary’s power to proceed under 
Section 501 (a), also offered to make available to the 
Department of Labor, all records requested in the sub- 
poena, if the Department would agree not to make public 
disclosure of its findings with respect to expenditures of 
respondent’s assets in connection with the defense of 
General President Hoffa in certain criminal proceedings. 
A copy of the transcript of the June 1, 1964, hearing is 
attached to the Secretary’s Petition as Exhibit “B”. 


The Honorable Charles Donahue, Solicitor of Labor, on 
behalf of the Department, by letter to counsel for respond- 
ent, rejected respondent’s offer and advised that the De- 
partment was proceeding with the steps necessary to 
enforce the instant subpoena. Mr. Donahue’s letter is 
attached to the Secretary’s Petition in this cause as Ex- 
hibit “C”. 

On Wednesday, June 10, 1964, the United States De- 
partment of Justice issued a press release which an- 
nounced the filing of the Petition in the instant cause. 
The Justice Department release reiterated that the “de- 
mand was made after 16 members of Teamster Local 107 
in Philadelphia charged that Union funds were being 
used to pay legal fees of Teamster President James R. 
Hoffa in violation of,” the Act. A copy of the Justice 
Department’s press release is attached hereto and marked 
as Respondent’s Exhibit 7. 


2. Argument. 


A. Section 601(a) of the Act pursuant to which the 
Secretary is proceeding in the instant case, provides that 
“¢[t]he Secretary shall have power when he believes it 
necessary in order to determine whether any person has 
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violated or is about to violate any provision of this .Act 
(except title I or amendments made by this Act to other 
statutes) to make an investigation . . . to determine the 
facts relative thereto . . ..”’ (Emphasis supplied.) Hence, 
the plain language of the Section indicates that. the cbject 
of an investigation under Section 601 must be to deter- 
mine whether the Act has or has not been violated. The 
plain language also contemplates that, if upon completion 
of his investigation the Seeretary were to determine that 
a violation had occurred, it would be within his discretion 
to take such remedial action as is provided in the statute. 


In fact, the foregoing scheme represents the normal 
investigatory and remedial procedure established in federal 
regulatory statutes, in the instant case, however, the 
Seeretary of Labor appears to take the position that his 
powers under Section 601 extend to the investigation and 
determination of violations of Section 501 (a) of the Act 
even though he has no authority to remedy violations of 
that Section. It is respondent’s contention that the fore- 
going is a proposition so foreign to the ordinary tenets 
of administrative law and so much at odds with the plain 
language of the Act and the congressional intention as to 
require its rejection. 


Section 501 (a) of the Act imposes fiduciary duties upon 
union officers and provides that the remedy for any breach 
thereof lies in a civil action brought by a union member 
after such member has first. obtained leave of court upon 
verified application and for good cause shown. The mem- 
ber so suing is entitled to reasonable attorneys’ fees and 


compensation for expenses incurred in the litigation if 
successful. Section 501 (a), unlike certain other sections 
of the Act, contains no provision for enforcement by the 
Seeretary of Labor. 


To date, the Secretary has utilized the investigatory 
powers vested in him under Scction 601 only in directly 


enforcing the Act or in assisting the Attorney General in 
its enforcement; he has not sought to investigate matters 
falling within those sections which Congress left solely to 
enforcement by private parties such as Title I and Section 
501 (a). And it is in the former areas only that the courts 
have upheld the Secretary’s broad investigatory powers. 
Hence, decisions such as Goldberg v. Truck Drivers Local 
299, 293 F. 2d 807 (6th Cir., 1961), cert. denied, 368 U. S. 
938; International Brotherhood of Teamsters v. Goldberg, 
303 F. 2d 402 (C. A. D. C. 1962), cert. denied 370 U. S. 938; 
and Wirtz v. Local 191, Teamsters, 321 F. 2d 445 (2nd 
Cir., 1963), in which the Seeretary’s authority to investi- 
gate merely on the basis of administrative curiosity as to 
the existence of statutory violations was upheld, are dis- 
tinguishable from the instant case on the ground that they 
did not dnvolve sections of the Act over which the Secre- 
tary of Labor had any remedial authority. And while the 
Local 191 decision, supra, authorized the Secretary to make 
investigations of elections prior to the time that his juris- 
diction to enforce the provisions of Title ITV was invoked 
bv the filing of a complaint by a union member, it must 
be recognized that Title ITV looks for exclusive enforece- 
ment through the Seerctary. 


Accordingly, for the Seeretary to conduct such a novel 
investigation to uncover violations of a section of the Act 
with respect to which the Secretary has no remedial role 
to play constitutes both an unwarranted and illegal ex- 
tension of the investigatory powers granted to him under 
Section 601 as well as a denial of the protection afforded 
under the Fourth Amendment. 


It is fundamental that one section of an Act cannot 
be read in isolation from the context of the whole. Rich- 
ards v. U. §., 369 U. S. 1; Mastro Plastics Corp. v. NLRB, 
350 U. S. 270. Especially is this so with respect to the 
present statute over which a section-by-section battle was 
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waged in Congress on whether the rights conferred would 
be enforceable by the Secretary, or by individual union 
members, or both. See Legislative History of the Labor- 
Management Reporting and Disclosure Act of 1959, Titles 
I-VI (Government Printing Oilice, 1964). lence, even 
though a strained reading of Section 601 taken alone 
might seem to confer unlimited authority to investigate 
and determine the existence of all possible violations of 
all Titles except Title I, such an interpretation of Sce- 
tion 601 must bow to the specific terms of Section 501(a) 
providing for exclusive enforcement of violations of the 
Section by private suits. For while a tortured reading 
of Section 601 might permit investigations for possible 
violations of any provisions of the Act except Title I, Con- 
gress necessarily had to expressly make the latter excep- 
tion since all Titles except Title I contain at least some 
subsection in which the Seeretary of Labor has either the 
function of direct enforcement or the function of assisting 
other governmental agencies in enforcing the Act. The 
latter function is exemplified in Title V by the criminal 
provisions of Sections 501(¢), 502, 503 and 504. 

. . . [H]owever inclusive may be the general lan- 
guage of a statute, it will not be held to apply to a 
matter specifically dealt with in another part of the 
same enactment . . . Specific terms prevail over the 
general in the same or another statute which otherwise 
might be controlling. Ginsberg & Sons v. Popkin, 
264 U. S. 204, 208. 


It is difficult to see any legislative purpose which could 
be served by permitting investigations by the Seeretary in 
fields where he has no powers of administration or enforce- 
ment, and where other full and adequate remedies are spe 
cifically provided. 


While the legislative history of Section 601 does indi- 
cate that the Secretary has broad powers of investigation 
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which require no prior showing of probable cause, no- 
where is there any indication that Congress intended these 
powers to be applied in areas other than those in which 
the Secretary has some enforcement function. On the con- 
trary, there is an indication in the legislative history of 
Section 601 that the Secretary’s investigatory power is 
intended to apply only to those provisions of the Act which 
are administered by him. Thus, Senator Goldwater’s an- 
alysis of the Section (Cong. Record 19768-9, Senate, Sept. 
14, 1959, Legislative History, supra, at 1136) states that 
the Secretary of Labor is given the ‘‘same unlimited in- 
vestigatory powers he is presently authorized to exercise 
under the Fair Labor Standards and Walsh-Healey Acts, 
and which are presently possessed by other Federal agen- 
cies such as the Commissioner of Internal Revenue and 
the General Counsel of the National Labor Relations Board 
in investigating actual or possible violations of the stat- 
utes which they administer.’? (Emphasis supplied.) 


Moreover, the legislative history of Sections 501(a) and 
(b) fails to indicate any congressional intention to make 
the Department of Labor a private investigatory agency 
whose subpoena powers would be available to any union 
member claiming that a union official had not lived up to 
the fiduciary obligations imposed by Section 501(a); on 
the contrary, the only conclusion which can be drawn from 
the legislative history is that Congress intended that ag- 
grieved union members have free access to the courts to 
remedy violations of fiduciary duties. 


B. As stated above at page 3, prior to the issuance of 
the instant subpoena, a civil suit was filed in this court 
challenging the validity of the payment of legal fees and 
expenses in connection with the prosecutions of General 
President Hoffa. The complaint is styled International 
Brotherhood of Teamsters, et al., v. Hoffa, et al., Civil Ac- 
tion No. 1154-64. This suit was instituted by the same 


Philadelphia attorney who, respondent understands, ap- 
plied to the Department of Labor to make an investigation 
of the disputed expenditures. Prior to the filing of such 
complaint, attorney for plaintiffs appeared before this court 
and obtained an order authorizing the filing of the com- 
plaint, as is required by Section 501(b) of the Act. The 
complaint challenges the validity of the aforementioned 


payments and requests the court to order an accounting 
and reimbursement of such expenditures to the respondent 
herein. 


Under the Act Congress has authorized the courts and 
not the Department of Labor to determine whether there 
have been violations of Section 501(a). This court now 
has that issue before it in Civil Action No. 1154-64. Under 
these circumstances there is no possible public purpose or 
policy that could be served by the intervention of the De- 
partment of Labor. It seems preposterous for the Depart- 
ment of Labor gratuitously to inject itself in a matter 
which is now formally before the courts and to render an 
opinion as to the legality of the disputed payments. How 
is this court to treat such a determination insofar as Civil 
Action No. 1154-64 is concerned? Will it be res judicata? 
Will stare decisis apply? Or will the Secretary of Labor 
be permitted to file a brief as amicus curiae? 


Even if the Secretary merely confines himself to making 
known to the plaintiffs in Civil Action No. 1154-64, the 
names of the recipients and amounts of the disputed pay- 
ments, rather than publishing his determination as to 
‘‘whether any person has violated or is about to violate’’ 
the Act, such conduct would be equally unauthorized. 
That the rendering of such assistance by the Secretary is 
beyond his power is made apparent by the fact that the 
plaintiffs in the private litigation are entitled under Sec- 
tion 501(b) if successful, to reimbursement not only for 
their counsel fees but for all investigatory expenses; and 


= 39). 


in addition, their counsel has available all of the discovery 
methods provided under the Federal Rules of Civil Pro- 
cedure. Hence, for the Department to attempt at this 
time to disclose publicly its view as to the legality of 
the disputed payments or the requested financial informa- 
tion certainly must be regarded as invidious, officious in- 
termeddling unauthorized by the statute which can have 
no purpose or result other than to prejudice the defense of 
the pending civil suit. 


C. Although the foregoing analysis would seem sufficient 
to support respondent’s contention, the provisions of See- 
tion 201(¢) of the Act make even more certain respondent’s 
view that the Secretary lacks authority to issue the pres- 
ent subpoena. Under Section 201(¢) union members are 
entitled, upon just cause, to examine any of the union’s 
books, records and accounts necessary to verify reports 
which have been filed by the union with the Department 
pursuant to the Act. Section 201(¢c) also provides a civil 
remedy for refusal on the part of the labor organization 
to make such records available to a member if just cause 
exists, and the defendant in such suits may be required 
to pay attorneys’ fees and costs. A reasonable inference 
ean be drawn from Section 201(c) that Congress intended 
that Section to be the exclusive method throuch which un- 
ion members could gain access to records of union ex- 
penditures and that the Seeretary of Labor had no juris- 
diction to entertain requests from union members seeking 
such information. 


Further, Section 201(c) indicates that members who 
have never made a demand on their union pursuant to 
Section 201(c) to inspect union records have no standing 
to sue under that Section. Hence, even it it be assumed 
that a member had the alternative right to obtain infor- 
mation from union books and records through the Secre- 
tary of Labor, the Secretary should at least require that 
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the member shall have first made demand upon his labor 
organization to make available to him the necessary books 
and records, and that such demand has been denied. In 
this connection, the affidavit of John F. English, General 
Secretary-Treasurer of respondent, attached as Respond- 
ent’s Exhibit 4, establishes that no demand for access to 
the books, records and accounts of respondent has been 
made by anyone other than the Secretary of Labor. 


D. The scope of the investigatory power claimed by the 
Scerctary in this matter is undoubtedly of the broadest 
character ever asserted by an administrative agency. The 
Secretary appears to take the position that he may sub- 
poena union records and make public disclosure of their 
contents even though he has no authority to remedy an 
alleged violation of that Section of the Act which 
prompted the investigation. It may be that the Seeretary 
has authority to investigate merely on the basis of ‘‘admin- 
istrative curiosity,’’ but it is inconceivable that he can 
claim to have the authority to make public pronouncements 
about the contents of union records and the legality of 
union expenditures in an area of the Act over which he has 
no administrative enforcement authority whatever. The 
power so asserted would be the same as if, upon the re- 
quest of an ‘‘interested’’ employer. the Seerctary were to 
investigate and publicly disclose the amounts spent by a 
union in organizing that emplover’s employees: or if upon 
the request of a segregation-minded union member the 
Sceretary were to investigate and make public disclosure 
of a union’s contributions to the NAACP, and simulta- 
neously pass judgment on the legality of such payments. 


The Supreme Court, addressing itself to certain excesses 
of congressional investigating committees, has commented: 
“‘No inquiry is an end in itself; it must be related to and 
in furtherance of a legitimate task of the Congress. In- 
vestigations conducted solely for the personal aggrandizc- 
ment of the investigators or to ‘punish’ those investigated 


are indefensible.’? Watkins v. U. S., 354 U. 8. 178, 187. 
Respondent submits that the instant investigation falls into 
such a category. Two official government press releases 
have already been issued which discuss the question of the 
payment of legal fees for respondent’s General President 
even though neither the Labor Department nor the Justice 
Department has authority to pass upon, or seck a court 
determination as to, the legality of the payment of those 
feos and no court has as yet held them to be unlawful. 


To say that under these circumstances the Government 
is overreaching is an understatement. It is also apparent 
that this court’s intervention in support of respondent in 
this matter is duly warranted. 


3. Conclusion. 


In light of the foregoing facts and circumstances re- 
spondent respectfully requests the court to refuse to 
enforce the instant subpoena and to dismiss the petition 
of the Secretary on the ground that the subpoena is ar- 
bitrary, unreasonable and irrelevant and is beyond the 


power of the Secretary to issue. 


However, if the court should rule that the Secretary is 
entitled to enforcement of the subpoena, respondent re- 
quests that the court’s order contain a prohibition against 
the Seeretary’s disclosing to the general public, or to any- 
one other than officials of the United States Government 
engaged in the enforcement of the Labor-Management Re- 
porting and Disclosure Act of 1959, the amounts or char- 
acter of the expenditures made by respondent in connec- 
tion with the legal defense of its General President. Such 
a prohibition would not be without precedent. The Scere- 
tary of Labor himself offered to consent to a similar pro- 
hibition against the disclosure of the names and addresses 
of respondent’s members after the Court of Appeals for 
the District of Columbia held in International Brother- 


hood of Teamsters v. Goldberg, 303 F. 2d 402, that it was 
the policy of Congress in enacting the Labor-Management 
Reporting and Disclosure Act ‘‘to protect from disclosure 
the membership list of unions . . .’’ 303 F. 2d at 406. A 
copy of the Seeretary’s offer to consent in the Goldbera 
case is contained in ‘‘Appellee’s Opposition to Motion for 
Remand,” at pages 7-8, in that case, a copy of which 
is attached and marked as Respondent’s Exhibit 8. 


Respectfully submitted, 
Herbert S. Thatcher, 
1009 Tower Building, 
Washington, D. C., 
Counsel for Respondent. 


Statutory Provisions Involved. 


The relevant provisions of the Labor-Management Re- 
porting and Disclosure Act of 1959 (29 U. S. C. 401, 
et seq.), are as follows: 


Title IT. 


Reporting by Labor Organizations, Officers and Employees 
of Labor Organizations, and Employers. 


Report of Labor Organizations. 


* ° * * * * . 


See. 201 (b) Every labor organization shall file annually 
with the Secretary a financial report signed by its presi- 
dent and treasurer or corresponding principal officers con- 
taining the following information in such detail as may 
be necessary accurately to disclose its financial condition 
and operations for its preceding fiscal year— 


* ° * * * s ° 


(6) other disbursements made by it including the pur- 
poses thereof; all in such categories as the Secretary may 
prescribe. 
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(c) Every labor organization required to submit a re- 
port under this title shall make available the information 
required to be contained in such report to all of its mem- 
bers, and every such labor organization and its officers 
shall be under a duty enforceable at the suit of any mem- 
ber of such organization in any State court of competent 
jurisdiction or in the district court of the United States 
for the district in which such labor organization main- 
tains its principal office, to permit such member for just 
cause to examine any books, records, and accounts neces- 
sary to verify such report. The court in such action may, 
in its diseretion, in addition to any judgment awarded to 
the plaintiff or plaintiffs, allow a reasonable attorney’s 
fee to be paid by the defendant and costs of the action. 


* . * * * . . 
Title V. 
Safeguards for Labor Organizations. 


Fiduciary Responsibility of Officers of 
Labor Organizations. 


See. 501 (a) The officers, agents, shop stewards, and 
other representatives of a labor organization occupy posi- 
tions of trust in relation to such organization and its 
members as a group. It is, therefore, the duty of each 
such person, taking into account the special problems and 
functions of a labor organization, to hold its money and 
property solely for the benefit of the organization and its 
members and to manage, invest, and expend the same in 
accordance with its constitution and bylaws and any reso- 
lutions of the governing bodies adopted thereunder, to 
refrain from dealing with such organization as an adverse 
party or in behalf of an adverse party in any matter 
connected with his duties and from holding or acquiring 
any pecuniary or personal interest which conflicts with 
the interests of such organization, and to account to the 
organization for any profit received by him in whatever 
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capacity in connection with transactions conducted by 
him or under his direction on behalf of the organization. 
A general exculpatory provision in the constitution and 
bylaws of such a labor organization or a general exculpa- 
tory resolution of a governing body purporting to relieve 
any such person of liability for breach of the duties 
declared by this section shall be void as against public 
policy. 


(b) When any officer, agent, shop steward, or repre- 
sentative of any labor organization is alleged to have 
violated the duties declared in subsection (a) and the 
labor organization or its governing board or officers re- 
fuse or fail to sue or recover damages or secure an ac- 
counting or other appropriate relief within a reasonable 
time after being requested to do so by any member of the 
labor organization, such member may sue such officer, 
agent, shop steward, or representative in any district 
court of the United States or in any State court of compe- 
tent jurisdiction to recover damages or secure an account- 
ing or other appropriate relicf for the benefit of the labor 
organization. No such proceeding shall be brought except 
upon leave of the court obtained upon verified application 
and for good cause shown, which application may be 
made ex parte. The trial judge may allot a reasonable 
part of the recovery in any action under this subsection 
to pay the fees of counsel prosecuting the suit at the 
instance of the member of the labor organization and to 
compensate such member for any expenses necessarily 
paid or incurred by him in connection with the litigation. 


* ° * * s s s 
Title VI. 
Miscellaneous Provisions. 


Investigations. 


See. 601 (a) The Secretary shall have power when he 
believes it necessary in order to determine whether any 
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person has violated or is about to violate any provision 
of this Act (except Title I or amendments made by this 
Act to other statutes) to make an investigation and in 
connection therewith he may enter such places and in- 
spect such records and accounts and question such persons 
as he may deem necessary to enable him to determine the 
facts relative thereto. The Secretary may report to inter- 
ested persons or officials coneerning the facts required to 
be shown in any report required by this Act and concern- 
ing the reasons for failure or refusal to file such a report 
or any other matter which he deems to be appropriate as 
a result of such an investigation. 


(b) For the purpose of any investigation provided for 
in this Act, the provisions of sections 9 and 10 (relating 
to the attendance of witnesses and the production of 
books, papers, and documents) of the Federal Trade Com- 
mission Act of September 16, 1914, as amended (15 
U. S. C. 49, 50), are hereby made applicable to the juris- 


diction, powers, and duties of the Secretary or any offi- 
cers designated by him. 


Certificate of Service. 


A copy of the foregoing Response to Order to Show 
Cause was served this 19th day of June, 1964, upon the 
following: 

The Honorable Charles Donahue, Solicitor of Labor 
United States Department of Labor 
Washington 25, D. C., 
John W. Douglas, Assistant Attorney General 
United States Department of Justice 
Washington 25, D. C. 
Herbert S. Thatcher, 
1009 Tower Building, 
Washington 5, D. C., 
Counsel for Respondent. 


Se: 


RESPONDENT’S EXHIBIT 1. 
USDL—6194 

For Release: Immediate 
Monday, May 11, 1964 


Seeretary of Labor W. Willard Wirtz today launched 
an investigation of the use of union funds to pay legal 
fees of Teamster president, James R. Hoffa. 

Secretary Wirtz took this action following receipt of 
a complaint from 16 members of Tcamster Local No. 107 
in Philadelphia, charging that Hoffa has been using union 
funds in violation of the Landrum-Griffin Act. 

The allegation received by the Department claims that 
Hoffa violated Section 501 of the Landrum-Griffin Act 
which requires officers of unions ‘‘to hold its money and 
property solely for the benefit of the organization and its 
members... .”’ 


The law provides that if a union officer is alleged to 
have violated his fiduciary trust and the organization or 
its officials refuse or fail to take action against him, any 
union member may sue in any Federal or State court to 
recover misused funds or property. 


The request asks that the Secretary of Labor ‘‘investi- 
gate promptly’’ the allegations made against Hoffa and 
furnish the findings to the complainants. This procedure 
is provided for in Section 601 of the Act, which authorizes 
the Seeretary of Labor to make an investigation if ‘‘he 
believes it is necessary in order to determine whether any 
person has violated or is about to violate’’ the Act, and 
provides that the Sceretary may furnish the results of 
an investigation under that section to ‘‘interested persons 
or officials.’’ 

The results of the investigation will be made public at 


its conclusion. 
(S64-2951) 


Respondent's Exhibit 2 


United States of America 
DEPARTMENT OF LABOR 


OFFICE OF LABOR-MANAGEMENT AND WELFARE-PENSION REPORTS 
SUBPENA DUCES TECUM 


International Brotherhood of Teamsters, Chauffeurs, 
Warehousenen and Helpers of Anerica 
a nui ° . 
Washington, D.C. —~C~C~<“‘i=SN 
At the instance of the DIRECTOR, OFFICE OF LAtOR-MANAGEMENT AND WELPARE-PENSION REPORTS, DEPARTMENT OP 
LABOR, you are hereby required to appear before__Sdwin A. Brewer and Hollis W, Bowe oO 


TO 


i  ———————————_—_—_— LT 


—— —S_ — CM. 


of the OFFICE OF LABOR-MANAGEMENT AND WELFARE-PENSION REPORTS, DEPARTMENT OF LABOR, af 
25 Louisiana Avenue N. W. 


oe ee ee eS ee 
in.the City of. Washington, D. C. SRS Iy ea Sh oe ee ee 
on aS sae 5 a ee: «| SS ee ee ae 10:00 __o'clock__A. m. 
of that day, In the Matter of an investi, ition Sy = "ws [be favolving @ deteruination 
gnecthef any person has violetad or is svout ves _. whesoa of the Labor- 
Tunagemeat Reporting and Disclcs. ? set of I yd OT 68G., except 


Title I or uxendments maize by : te 


; a 
Arid you are hereby required to bring urth yo. and produ. wh. ote. +. eto swing books, papers, and 

documents; All records for ¢.2 perlo” ‘om oisy |, 5 7 yt se date maintained 

by you or under your con cc. wie NG Shy - : da’ on matters 

required to be repor 3 ~.der secuscn 2», RR. » ‘ing ond Oise 

closure Act of 1959, 29 U.S.C. 431(a) an 33 : tg rion Ine 

Eormation Report (© a LM-1) and same x! ° at at. ata abe 

Tcport (bielA), anu under seccic.. TOL) : 2 ' .9) sub 249 CER 

in the Financisi xeports (Fors .*-.. by + < - Coe, hayes Lc. “m2 yt@Tas 

Chauffeurs, "’=.2housemen ans Upsre of are c.g @- wieg os suc cos 

include but «.t be limite” £0), youc: a8, fori. eel Y FO. . per NEE 

Ocher recei: ov, sinutes o. wectings incl..: ea ; xev 

applicable - .soluticns, eats» ournals, ©: re “unt 


ee rn 
“Tents, auc. STUOL, vsacelled checks, ¢ : a hin ot ste 
ords of | sit Pde noe. tie of ke, 
Woes COOMEB, E50 Se Pe. ONE TRO, & 
peste ahh, 0 6 tyyth and dish, sa. j | -fet. dond. 
) 9° ¢ @ LaboreNam jezent Report..og <.... 2a: .sure act of 4 f°, 
) &. . 4’ 453, agreements or contract. to yous. . such _sucety < dy. 5 
~ Sponi..ue ur documents containing information wach re.ara to wuch surery =: 


. NOT At | OUR PERIL 
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IN ustimony wterr oc, we seal of the . PARiae TOr 4s 
» affixed’ hereto, and the undersigned, the wAXBCTOR OFFIC - 
ABOR-MANAGEMENT AND WELFARE-PENSION REPORTS of td. 
MENT OF LABOR, has hereunto set bis band at . Was* ire 


‘6 LIGIHXA §.LNACNOdsaa 


ee US aay of ne 


ee, we Wa Ce 


‘ICE TO WITNESS.—if claim is made for witness fee or mileage. this subpena shoun « ompeny voucher. 
LM 600 (Rev © 63! 


BEST COPY AVAILABLE 
from the original bound volume 
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Law OFFICES 
SPELMAN, SORG 
and WAGNER 
ARLINGTON, VIRGINIA 


i AMORECA, by the following Trustees ad 


| SARRY TeVIS, JOHN C'ROURK:, THOWAS E. 
| GEORGE E. MOCK, MURRAY vs. -“TLLEX, HAROLD 


| = LSIMMONS, JOHN ROHRICH, FRAN“ J. 
; maAlULA, JR., RAYMOND COHEN, MAURICE’ R. 


| 
| 
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Respondent's Exhibit 3 


IN THE UNEL2D ¢u..228 DIST RCT COURT 
FOR Tio JLS.c4.. Or COcUoSIA 


IN «.RUATIONAL BROTh2RHOOD OF .uA.uSTERS, 
Ciil.cutsiURS, WARGHOUS.si.EN AND hi LPERS OF 
ziscem: John C. Jones, Sr., Jesse Colpo, 


senjamin Burnham, Louis J. Bottone, L. V. 
Shaver and John Regan 
Vv. Civil 


wl. HOFFA, JOHN i. ENGLISH, JOHN @. 
O'SNcEN, JOSEPH J. DIVINY, SIAR HOHN, 


0 00 00 00 00 06 06 06 00 06 00 oe 


wLYAN, CORDON R. CONKLIN, oOhN B. BACKHUS, 
cv. GIBBONS, ANTHONY PROV2NZANO, RANK 


oe 20 00 00 80 oe 


SCHURR : 


Action No. 


3.154-64 


r 
x 


a To ATK 
aw dm wm Ask 


MAY 1 5 1984 


‘ . HARRY 4, HULL, Clerk 


ORDER 


- 
This matter came on this /V. day of May, 19¢4, and upon 


consideration of. the within Application for Leave 


motion of counsel for tne trustees ad litem, it is 


7o Sue and on 


ORDERED that the Application for Leave to Sue is ranted, 


and the Complaint attached hereto is ordered to i. 


comaencement of a Civil Action. 


ee es 5 A. (aie ei 
ndward B. Bergman 

Solo, Bergman & Trommer 
1528 Walnut Street 
Philadelphia 2, Pa. 


Me O) Dre 


Seynuour J. Spelman ’/ 
Spelman, Sorg and Wagner 
902 viarner Building 
Wasoington 4, DBD. C. 


Attorneys for Trustees ad Litem 


filec as the 
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IN THE USITED STATES DISTKICT COURT 
FOR THE D.sTRKICT OF COLUNBIA 
“STIRNATIONAL BROTHERHOOD OF TEASTERS, : CIVIL ACTION 
CHAUFFEURS, WAREHOUSEMEN AND HELPERS $ 
Of AMERICA, by the following Trustees 
ad Litem: John C. Jones, Sr., Jesse 


Colpo, Benjamin Burnham, Louis J. Bottone, 
L.V. Shafer and John Regan 


vs. 
JAMES R. HOFFA, JOHN F. ENGLISH, JOHN T. 
O'BRIEN, JOSEPH J. DIVINY, EINAR MOHN, 
HARRY TEVIS, JOHN O'ROURKE, THOHAS E. H 
FLYNN, GORDON R. CONKLIN, JOHN B. BACKHUS, : 
GEORGE E. MOCK, HURRAY W. MILLER, HAROLD 
J. GIBBONS, ANTHONY PROVENZANOQ, FRANK 
FITZSIMMONS, JOHN ROHRICH, FRANK J. 
MATULA, JR., RAYMOND COHEN, MAURICE R. 
SCHURR. 

APPLICATION FOR LEAVE TO SUE 

Now come the Trustees ad litem uove nanzed, who file 
this verified Application for Leave to Sue under the prov: .ions of Section 
501 of the Labor Management Reporting and Disclosure act of 1£59. In 
support of the ‘Application, the Trustees ad litem allege as follows: 

1. Fill of the allegations of the within Complaint, which is attached - 
hereto and made a part hereof and which is also verifiec, is incorporated 
in this Application. 

2. The essential facts contained in the attached Complaint have been 
admitted by the defendants and the International Brotherhood in public 
statements to the press. A-true and correct copy of an article which 
appeared in the New York Times on April 27, 1964 is hereto attached as 
Exhibit "A" and made a part hereof. In addition, counsel for the Inter- 
national Brotherhood have admitted to counsel for the Trustees ad litem 
that funds of the International Brotherhood were used in the manner and for 


the purposes alleged in the Complaint. 


edward B. Bergman, 
Solo, Bergman & Trommer~ 
1528 Walnut Street - 
Philadelphia 2, Pa. 


“Seymour J. Spelman 


Spelman; Sorg and Wagner 
902 Warner Building 
Weshington 4, D. C. 
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COMMONWEALTH OF PENNSYLVANIA 


COUNTY OF PHILADELPHIA 


John Regan, being duly sworn according to law, deposes and 
says that he is one of the trustees ad litem within named, that he has 


been authorized to fake this affidavit on behalf of all of the trustees 


ad litem, and that the facts as stated in the foregoing Application for 


Leave to Sue are true and correct. 


Sworn to and subscribed, before me 
the /3 day of May 1964. 


CLEC . 
Notary PubAic 
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Executive Board is Asked 


to feet on the Issuc— 
Trial Opezs Today 


James B 
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Exhibit A 


New York Times, 


O'Rourke of New - 
vice’! 
has f ty asked. 
for Hoffa's : 


defense be spent trem the umon ¢ 


Wireasury, peanng a Meeling of | 
beard. He 
enn Wil- 
general... 


ithe full execstive 

vlacted after hw 

el aponi the Team 

telcounsel, had inter 
it would be tHleyat 

~ifunds to pay for 

elyers and court expenses 

e| Mr. O'Rourke wisde his 


ern 


riday to John F. English, 


IHotfa. The Teamster chief has 
tlbeen In and out of courts through; 
lan of the seven years since he- 
bevame president of the 1,500,-; 
OO-member truck usion, the! 
leountry’s biggest ana strongest, 
labor organizatis 3 only 
ejconviction came this peur when 


r 

e[Jury-tampering. 

rg hounced his determin 

y sppeal the conviction tc the, 
9f; Supreme Court. 

s.| At the union's 1931 conven- 
gfion in Miami Reach, Hoffa 
1e;sponsored a change int. com- 

id|stitution under which t..- union 
iTiwes specifically authe:.cJ to 
ai'Pay all the costs for c...52.0g 
wiles officers, 

hej Broad Auther.czat.2 


thr 

e-ithe executive boar 

n-lthe charges were ur 
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in Act, 
ote 1059 to 
Rethosiy a 


| PEEL ene ae) 
Edward Benacit Wil 
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iion on legal charges list 
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rimand in a telegram sent Satur-! : 
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Recovery cf 322: 
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- Application for 
Leave to Sue 


April 27, 1964 
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s107 had resutied in a Fede: 
Inlcourt créer that Raymond C 
then, its former secretary-tr { 
Jurer, and tvo other local ifficc 
t*|return $24,921 in lejal expense: 
t/pald out of the lor l's treasury. ! 

The money had been used tw | 
“'defond Cohen against charges 
‘tof consmring to cheat and de- 
*ifraud the union. 


Conference Call Made 


| The restitution order was up- | 
theld by the United States Court } 
.of Appeals, and the Supreme: 
«Court recently refused to re | 
jview it. : 
| The letter from the Phila-'| 
ydelphia rebels led Hoffa to ar-' 
ranze a telephone meeting of 
the executive board, through « 

conference call, on Fridiy. Ac 
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qunion president said- he intend: 
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RETURN ON SERVICE OF WRIT 


L herehy..certify.and return, that.on, the. day, of 


ERED ee reece errr Sitiod Bikited Wear dht 
Travel SE pee nes 


Service PLES ieee By. Pee ee ea eT hg ah vate 
Deputy United Statcs Marshal. 
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Subscribed and sworn to before me, a 


day of , 19 


[SEAL] 


Nptes si LBida sit peqaitalonty dq servfve id tadg by x porvot ether than a United States Marshal or his Deputy. 


from the original bound volume 


Attorney for Plaintiff. 


SUMMONS IN CIVIL ACTION 


=1.K—3-3-63--264M --1868 
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United States Bistrict Court 
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SUMMONS IN A CIVIL ACTION D. C. Form No. 458 Rev. (6-49) 


United States District Court 


FOR THE 


_Disiict.af Columbia 


CIVIL ACTION FILE No 


TW TSATATIOHAL B ROTHRRHOOD OF TEAMSTENS, 
CHAUREGURS» WARPHOUSEMEN AND HELPERS OF 
AMERICA, ‘ot al 


Plaintiff ; SUMMONS. * 
Vv. = 


wae AL Py 


~ 


-3Rt) Mbad. 


gays R. |HOFPA, ET AL 


Aisacenlh od psscwod SB 


Defendant 


To the above named Defendant : Ni / SOHN F. ENGLISH 
“You aretereby'eummeanad and required po sdrvecupore’ 
Seymour J. Spelman 
Spelman, Sorg and wWa-ner 
plaintiff’sattorney . whose address 


4s 902 Warner Bldg. 
Washington, D.C. 


an apayien ty th¢, complaint which is herewith served upon _you,. within... OPO FAVS BAL BVice 
of this summons upon you, exclusive of the day of service. If you fail to do so, judgement by default 


will be taken against you for the relief demanded in the complaint. 


HARRY Me: HULL 


* Clerk of Court. : 
= = Lew — 
Deputy Clerk. 


Date: [Seal of Court} 


May 15, 196) 


Fhip ayromona ja issued nurenant to Rule 4 of the Federal Ryjeg,pf Civil Procedure. 


eeay bea 


In the United States District Court 
For the District of Columbia. 


International Brotherhood of Teamsters, } 
Chauffeurs, Warehousemen and Help- 
ers of America, by the Following Trus- 
tees ad Litem: John C. Jones, Sr., Jesse 
Colpo, Benjamin Burnham, Louis J. 
Buttone, L. V. Shafer and John Regan, 
25 Louisiana Ave., N. W., Washington, 
D. C. 


vs. 


Civil Action. 
James R. Hoffa, John F. English, John T. No. 1154-’64. 

O’Brien, Joseph J. Diviny, Einar 

Mohn, Harry Tevis, John O’Rourke, 

Thomas E. Flynn, Gordon R. Conklin, 

John B. Backhus, George E. Mock, 

Murray W. Miller, Harold J. Gibbons, 

Anthony Provenzano, Frank Fitzsim- 

mons, John Rohrich, Frank J. Matula, 

Jr., Raymond Cohen, Maurice R. 

Schurr. 


COMPLAINT. 
(For Accounting, Restitution and Injunction.) 


1. The plaintiff is International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen and Helpers of America, 
which is an unincorporated association and a labor or- 
ganization as defined in the Labor Management Reporting 
and Disclosure Act of 1959, 73 Stat. 519-546, 29 U. S. C., 
§§ 401-531 (hereinafter referred to as “the Act’’). This 
action is brought for the benefit of the said International 
Brotherhood by the above named trustees ad litem, as 
provided for in Rule 17 (b) of the Federal Rules of Civil 
Procedure and in Section 501 (b) of the Act. The said 
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trustees ad litem are, and at all times material hereto 
were, members in good standing of the said International 
Brotherhood through membership in an affiliated local 
union: Highway Truck Drivers and Helpers Local 107, in 
Philadelphia, Pennsylvania. 


2. The jurisdiction of this Court is established under 
the provisions of the said Act, particularly Section 501 
thereof, and the common law. Both the plaintiff, the In- 
ternational Brotherhood, and all of the individual defend- 
ants maintain offices for the transaction of business within 
the jurisdiction of this Court, to wit: at 25 Louisiana 
Avenue, N. W., Washington, D. C. 


3. The defendants are (and at all times material hereto 
were) the officers of the International Brotherhood, each 
defendant occupying the following office: 

James R. Hoffa, General President, 
John F. English, General Seeretary-Treasurer, 


John T. O’Brien, First Vice President, 

Joseph J. Diviny, Second Vice President, 

Einar Mohn, Third Vice President, 

Harry Tevis, Fourth Vice President, 

John O’Rourke, Fifth Vice President, 

Thomas E. Flynn, Sixth Vice President, 

Gordon R. Conklin, Seventh Vice President, 

John B. Backhus, Eighth Vice President, 

George E. Mock, Ninth Vice President, 

Murray W. Miller, Tenth Vice President, 

Harold J. Gibbons, Eleventh Vice President, 

Anthony Provenzano, Twelfth Vice President, 

Frank Fitzsimmons, Thirteenth Vice President, 

John Rohrich, International Trustee, 

Frank J. Matula, Jr., International Trustee, 

Raymond Cohen, International Trustee (to November, 
1963), 

Maurice R. Schurr, International Trustee (since Janu- 
ary, 1964). 
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The said officers, with the exception of the International 
Trustees, collectively compose the General Executive 
Board of the International Brotherhood. The three Inter- 
national Trustees are charged with the duty, under the 
International Constitution, of auditing the financial books 
and records of the International Brotherhood, and of ap- 
proving only those expenditures of the International funds 
which are authorized, proper, and legal. All of the de- 
fendants (with the exception of Maurice R. Schurr) were 
elected to their respective offices at a convention of the 
International Brotherhood in July of 1961. 


4. In their capacities as officers of the International 
Brotherhood, the defendants have occupied at all times 
material hereto a position of trust with relation to the 
International Brotherhood and its entire membership, 
numbering approximately 1,700,000 persons thronghout 
the United States and Canada. The defendants have the 
positive duty, recognized and enforceable by this Court 
under the provisions of the Act and under the common 
law to employ all monies and other assets of the Inter- 
national, as fiduciaries, for the benefit of the International 
Brotherhood and all the members thereof. More spe- 
cifically, the defendants, in their fiduciary capacity, are 
under the positive obligation not to use the funds belong- 
ing to the International Brotherhood for purposes having 
nothing to do with the business of the International 
Brotherhood, for their own personal use, or for the per- 
sonal use of others. Also, in their fiduciary capacity, the 
defendants are under the duty to account to the Inter- 
national Brotherhood and to the members thereof for all 
monies and other assets which have come into their hands 
or been disbursed or authorized by them by virtue of the 
offices they hold. 


5. Defendants herein, except for the International Trus- 
tees, in their capacity as members of the General Execu- 
tive Board, authorized the expenditure of International 
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funds for the payment of the cost of conducting the de- 
fense for officers of the International Brotherhood accused 
of criminal offenses. These authorizations took place at 
various times in the years 1961 to 1964, inclusive. 


6. Pursuant to said authorizations, funds belonging to 
the International Brotherhood have been spent for the cost 
of the defense of officers of the International Brotherhood 
in defending themselves against criminal charges. Spe- 
cifically, International funds have been spent, and will 
in the future be spent (unless enjoined) in large amounts 
for the expenses of defending the defendant, James R. 
Hoffa, in the following criminal proceedings: 


a. an indictment in the United States District Court in 
Nashville, Tennessee, on May 18, 1962, charging the de- 
fendant Hoffa and other persons with conspiring to accept 
and accepting illegal payments between May, 1949, and 
May, 1958, from Commercial Carriers, Inc., in violation 
of the Labor Management Relations Act of 1947; 


b. an indictment in the United States District Court 
for the Middle District of Tennessee charging the defend- 
ant Hoffa and other persons with conspiring and attempt- 
ing to influence a jury, which indictment resulted, on 
March 4, 1964, in a conviction of the defendant Hoffa, in 
Chattanooga, Tennessee; 


c. an indictment in the United States District Court for 
the Northern District of Illinois on June 4, 1963, charging 
the defendant Hoffa and other persons with fraudulently 
obtaining twenty million dollars in loans from Central 
States Teamsters Pension Fund and diverting one million 
dollars of the said sum to the benefit of the indicted de- 
fendants, which indictment is presently being tried in 
Chicago, Illinois. 


In addition, the trustees ad litem believe that Inter- 
national funds have also been spent for the defense of the 
defendant, James R. Hoffa, in other proceedings, and for 
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the defense of other officials of the International and of 
affiliated local unions but the captions and names of these 
other proceedings and persons are not presently known 
to the trustees ad litem. In the event the names of the 
other persons shall become known, following discovery pro- 
ceedings in this action, the trustees ad litem reserve the 
right to join such persons as additional defendants in this 
proceeding. 


7. Specifically, the defendants Hoffa and English, as Gen- 
eral President and General Secretary-Treasurer, respec- 
tively, authorized and actually expended the funds; the 
defendant Hoffa received the benefit of the expenditures; 
the thirteen defendants who are International Vice Pres- 
idents authorized the expenditures as members of the 
General Executive Board; and the four defendants who are 
or were International Trustees approved the expenditures 
as proper. 


8. The aforesaid criminal proceedings against officers of 
the International Brotherhood are matters personal to such 
officers, and the International Brotherhood has no proper 
or legal interest in the defense of such criminal prosecu- 
tions or in paying for such defense. The expenditure and 
the authorization of the expenditure of the funds of the 
International Brotherhood to conduct the defenses is 
therefore illegal and a breach of the fiduciary duty which 
the Labor Management Reporting and Disclosure Act of 
1959 and the common law impose upon the defendants, 
as officers of a labor organization. 


9. Under provisions of Section 502 of the Act, the de- 
fendants are also required to be bonded, in favor of the 
International Brotherhood, to indemnify the International 
Brotherhood in the event the defendants shall breach their 
fiduciary duty to it and the International Brotherhood 
shall suffer monetary loss thereby. Upon information and 
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belief, the trustees ad litem aver that such a bond is pres- 
ently in effect for each defendant, and has been in effect 
at all times material hereto, although the trustees ad 
litem do not presently know the name of the bonding com- 
pany or companies. On April 1, 1964, the trustees ad litem 
requested the members of the International Executive 
Board and the International Trustees to supply the names 
of the bonding companies, but the officers have failed or 
refused to do so. Since the aforesaid illegal expenditures 
of International funds are also breaches of the conditions 
of the bonds, the trustees ad litem reserve the right to 
join as additional defendants in this suit the bonding com- 
pany or companies as they shall become known, as the 
result of discovery proceedings in this action. 


10. Before commencing this suit, and as required by Sec- 
tion 501 of the said Act, some of the trustees ad litem 
(together with others) made demand upon all members 
of the General Executive Board to take the necessary 
action to prevent any further International funds from 
being spent for the purposes aforementioned, and to take 
immediate steps to recover from defendants and/or their 
bonding company or companies funds which had been 
so spent in the past. A copy of the said written demand 
is hereto attached, marked Exhibit ‘‘A’? and made part 
hereof. A reply was received from defendant English, and 
a copy thereof is attached hereto as Exhibit ‘“‘B.’’? The 
trustees ad litem responded on April 20th (copy of which 
is attached hereto as Exhibit ‘‘C’’) but to date no response 
has been received. At the present time at least two major 
criminal cases involving defendant Hoffa are in litigation, 
namely, the aforementioned Chicago and Chattanooga 
eases, the latter an appeal. Notwithstanding the fore- 
going demands of the trustees ad litem and the contin- 
uing major criminal litigation, the General Executive 
Board has refused or failed to sue or recover damages or 
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secure an accounting or other appropriate relief within a 
reasonable time after having been requested to do so by 
the Trustees ad litem. 


Wherefore, the trustees ad litem demand the following 
relief for the benefit of the plaintiff, International: 


a. that this Court issue a preliminary injunction, pen- 
dente lite, and a permanent injunction to restrain the de- 
fendants from expending any further funds of the Inter- 
national to pay for the defense of any of the criminal 
charges described in paragraph 6 above or the defense of 
this Civil Action; 

b. that the defendants be required to account to the 
International for all funds of the International paid in the 
past for the cost of defending criminal cases in which the 
International had no interest, and that judgment be en- 
tered in favor of the International and against the defend- 
ants in the amounts determined by the account; 


ec. that the trustees ad litem be permitted to join as ad- 
ditional defendants in this action other officials and em- 
ployees of the International or affiliated local unions on 
whose behalf International funds have been similarly spent, 
and that such additional defendants be required to account 
also; 


d. that the trustees ad litem be permitted to add as 
additional defendants the bonding company or bonding 
companies who have issued bonds, in favor of the Inter- 
national Brotherhood, for breach of fiduciary duty by the 
defendants, and that judgment be entered against such 
honding companies for the amount determined to be owed 
to the International Brotherhood by the defendants; 


e. that the reasonable counsel fees, costs and expenses 
of the trustees ad litem be awarded by this court out of 
funds the International and/or against the defendants; 
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f. such other and further relief as shall be necessary or 
appropriate. 
John C. Jones, Sr. 
Jesse Colpo, 
Benjamin Burnham, 
Louis J. Bottone, 
L. V. Shafer, 
John Regan. 
Edward B. Bergman, 
Solo, Bergman & Trommer, 
1528 Walnut Street, 
Philadelphia 2, Pa. 


Seymour J. Spelman, 
Spelman, Sorg and Wagner, 
902 Warner Building, 
Washington 4, D. C. 


Commonwealth of Pennsylvania, 
County of Philadelphia. 


1 
\ Ss, 
J 


John Regan, being duly sworn according to law, deposes 
and says that he is one of the trustees ad litem within 
named, that he has been authorized to make this affidavit 
on behalf of all of the trustees ad litem, and that the facts 
as stated in the foregoing Complaint are true and correct. 


John Regan. 


Sworn to and subscribed before me the 13 day of May, 
1964. 
Nancy H. Bergman, 
Notary Public. 
Commission expires: 5/6/68. 


1799 Plymouth Street 
Philadelphia 26, Pennsylvania 
April 1, 1964 


TO ALL MEMBERS OF THE GENERAL EXECUTIVE BOARD OF THE INTERNATIONAL 
BROTHERHOOD OF TEAMBTERS , CHAUFFEURS, WAREHOUSEMEN AND HELPERS OF 
AMERICA, AND TO THE INTERNATIONAL TRUSTEES: 
We, the undersigned, are all members in good standing of Highway 
Truck Drivers and Helpers, Local 107, affiliated with the International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of America. 
It bas just come to our attention, through an article published last 
week in the Wall Street Journal, that the Executive Board of the International 
has adopted resolutions authorizing the use of {nternational funds to pay 
the legal expenses of officials of the International accused of criminal 
offenses. We do not know when these resolutions were passed, nor do we know 


the precise language of the resolutions, and we note that the stor iace of 


these resolutions has never been made known to the general Teamster membership. 


The use of the funds of the International for the purpose of paying the 
legal expenses of International officials accused of criminal offenses is es @' 
violation of the Labor Management Reporting and Disclosure Act of 1959. We 
therefore demand that expenditures of International funds for this purpose 
cease immediately, and that you, as members of the International Executive 
Board, take immediate steps to recover all of the funds which have been spent 
to this date. Please advise us at once that this has been done. Also, please 


advise us at once of the name of the bonding campemies who have issued the 


BEST COPY AVAILABLE 
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fideii*y bonds covering tne officers of the Intermatiomal, and whether the 
bonding companies have been notified of these illegal expenditures of Inter- 
national funds. 

You are alsc notified that this letter is a request for act {on by you, 
under the provisions of Section 591(b) of the Labor Management Reporting and 
Disclosure Act of 1959, and you are notified that if you do not take the action 
requested herein within a reasonable itime, we shall institute suit to enjoin 
further payments and to recover payments already made, on behalf of the 
International. Since the criminal actions for which payments are being made 
are presently very active (including the forthcoming trial of Mr. Hoffa in 
Chicago), we have every reason to believe that payments are currently being 
made, so that prampt action is essential to stap Sicae payments, by injunction 


if necessary. 
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WAenstOn OPFICE OF 
+ JOWNM F ENGLISH 
CbrrhOa, SECRETARY TRtAsvaee 
23 LOUISIANA AVE Nw 
WASHINGTON 1 08 ¢ 


te ane ame mg 


Mr. Edward P. McGermick, et al. 
1799 Plymouth Street 
Philedeiphia 24, Poeunsytvenda 


Dear Sr and Brother: 


This will acknowledge receigt of your letter bear- 
ing the date of Agei!l 1, 3966 but reeetved here om Apsil 6, 1964. 


She aehjast matter of your eter is presently 
under conatderetben Wp GUY Geunse] ami will shetly be the subject 
of deliberation jatsthy bythe meashere ef the Gevmrei Executive 
Beard. Accordinghy, Us te te advies you that the matter is under 
consideration and that we shall tnferm yeu of cur position with re- 
spect to your requsst es scem as such position has been determined. 


Will you please communicate the contents of this 
letter to the other persons who joined in your letter of April 1, 1964. 


aad 
j 


Fratermally yours xr 
—s) an 
“Y Pary Sf O22, 

oy 
“ JOHN F. ENGLISH / 
GENERAL SECRETARY -TREASURER 


i 
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J¥E:jcs/s 
cc: Merabers of the General Executive Board 
and Trustees 
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1799 Plymouth Str-er 
Philadelphia 26, Pa, 
Anil 20, 1966 


Mr, John F, nglish 

In" ornationsal ‘ecretary- Troasurer 

Intornational Brotherhood of Teamsters, Chauffeurs, 
Varehouseman and Helpers of ‘nerica 

25 Louisiena Avemse, N.4. 

fashineton, D.C. 


Dear Jir and Brothers 


This 1s imrepiy to your letter to me ef Avril 16, 1964, As you 
request d, T Save commmicated the contants of your Lactcr to the 
other wonders who signed 1°. : 


As we pointed out in the last paragragh of our letter, Mr. Hoffa 

1s scheduled to go to trial one week from today, on A-ril 27, and 

we therefore had reason to belie ¢ that Imtcrnational funds are 
currently b-ing spent for what we belie.e are illegal purposes, 

Ynis was the reason why we thought aetion waa urgent. Im your 
letter, you hae not stated whether International funds ha ce been 
used since you received our first Jletter, and are being eurrent ly 
used. Please advise us of this wrestion promptly, 30 that ve 

@an decide what action is needed, If we do not fet this information, 
we shail ha ¢ to comelude that funds are currontly being spent, 

and that promot legal action is negessary,. . 


Fraternally yours, 


/s/ edward ?. McCormick 


BEST COPY AVAILABLE 
from the original bound volume 
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RESPONDENT’S EXHIBIT 4. 


United States District Court 
for the 
District of Columbia. 


W. Willard Wirtz, Seeretary of 
Labor, United States Department 
of Labor, 
Petitioner, 
Civil Action. 
No. 1353-64. 
International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen 
and Helpers of Amcrica, 
Respondent. 


Affidavit. 
District of Columbia, ss: 


John F. English, being first duly sworn, on oath deposes 
and says: 


1. That he is General Seeretary-Treasurer of the Inter- 
national Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen and Helpers of America, hereinafter referred 
to as ‘International Brotherhood of Teamsters’’, an office 
which he has held sinee 1946, and that, as such, he has 
knowledge of the facts stated herein. 


2. Under the Constitution of the International Brother- 
hood of Teamsters, the General Seerctary-Treasurer is 
the custodian of the books, records and accounts. 


3. Neither on July 1, 1959, nor at any time subsequent 
thereto has any member of Teamsters Local 107, Phila- 
delphia, Pennsylvania, made a request upon the Inter- 
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national Brotherhood of Teamsters to examine any of its 
books, records or accounts. 
/s/ John F. English. 


Sworn to and subscribed before me on the 19th day of 
June, 1964. 
/s/ Ann L. Sprague, 
Notary Public. 


RESPONDENT’S EXHIBIT 5. 


United States of America. 


Department of Labor, 
Office of Labor-Management and Welfare-Pension Reports. 


In the Matter of: International 

Brotherhood of Teamsters, Chauf- 

feurs, Warehousemen and Help- 

ers of America, 25 Louisiana 

Avenue, N. W., Washington, 

Dz. C. 
25 Louisiana Avenue, N. W., 
Washington, D. C. 
May 20, 1964. 


Met, pursuant to notice, at 10:23 o’clock a. m. 


Before: 
Edwin A. Brewer, Hearing Officer. 


Present: 


Jack I. Orlove, Attorney, Office of the Solicitor, De- 
partment of Labor. 


Hollis W. Bowers, Compliance Officer, Department of 
Labor. 


Herbert S. Thatcher, Esquire, 1009 Tower Building, 
Washington, D. C. (On behalf of the International 
Brotherhood of Teamsters). 

Florian J. Bartosic, House Counsel, International 
Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen and Helpers of America. 

Jules Bernstein, Assistant House Counsel, Interna- 
tional Brotherhood of Teamsters. 


Proceedings. 


Mr. Brewer: This hearing was called to order for the 
purpose of receiving a return on an administrative sub- 
poena issued by and through the authority of W. Willard 
Wirtz, Secretary of Labor, United States Department of 
Labor, and signed by Frank M. Kleiler, Director, Office of 
Labor-Management and Welfare-Pension Reports, the sub- 
poena reading as follows: 


“United States of America, 
Department of Labor, 
Office of Labor-Management and Welfare-Pension Re- 
ports. 
Subpena Duces Tecum. 


To: International Brotherhood of Teamsters, Chauf- 
feurs, Warehousemen and Helpers of America, 25 Lou- 
isiana Avenue, N. W., Washington, D. C. 


At the instance of the Director, Office of Labor- 
Management and Welfare-Pension Reports, Depart- 
ment of Labor, you are hereby required to appear be- 
fore Edwin A. Brewer and Hollis W. Bowers, Officer 
of the Office of Labor-Management and Welfare-Pen- 
sion Reports, Department of Labor, at 25 Louisiana 
Avenue, N. W., in the City of Washington, D. C., on 
the 20th day of May, 1964, at 10:00 o’clock a. m., of 
that day, In the Matter of an investigation by the 


said Office involving a determination whether any 
person has violated or is about to violate any pro- 
vision of the Labor-Management Reporting and Dis- 
closure Act of 1959, 29 U. 8. C., 401 et seq., except 
Title I or amendments made by the Act to other Stat- 
utes. 


And you are hereby required to bring with you 
and produce at said time and place the following 
books, papers, and documents: 

All records for the period from July 1, 1959, to the 
present date maintained by you or under your control 
which contain any basic information or data on mat- 
ters required to be reported under section 201(a) of 
the Labor-Management Reporting and Disclosure Act 
of 1959, 29 U. S. C. 431(a) and 29 CFR 402, in the 
Labor Organization Information Report (Form LM-1) 
and the amendments to the Labor Organization In- 
formation Report (LM-1A), and under section 201(b) 
of said Act, 29 U. S. C. 431(b) and 29 CFR 403, in 
the Financial Reports (Form LM-2) by the Interna- 
tional Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen and Helpers of America, Washington, D. C., 
such records to include but not be limited to, vouchers, 
worksheets, audit reports, per capita tax and other 
receipts, minutes of meetings including those of the 
General Executive Board, applicable resolutions, ledg- 
ers, journals, accounts receivable, accounts payable, 
bank statements, check stubs, cancelled checks, de- 
posit slips, financial statements, records of loans, 
records of mortgages, records of ownership of property 
real and person, deeds, records of trusts, records of 
investments, assessments payment records, corre- 
spondence and memoranda pertaining to receipts and 
disbursements; and surety bonds required under sec- 
tion 502(a) of the Labor-Management Reporting and 
Disclosure Act of 1959, 29 U. S. C. 502(a) and 29 CFR 
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453, agreements or contracts to purchase such surety 
bonds, and correspondence or documents containing 
information with regard to such surety bonds. 

In testimony Whereof, the seal of the Department 
of Labor is affixed hereto, and the undersigned, the 
Director, Office of Labor-Management and Welfare- 
Pension Reports of said Department of Labor, has 
hereunto set his hand at Washington, D. C., this 14th 
day of May, 1964. 

Signed: Frank M. Kleiler,’’ the Seal of the Depart- 
ment of Labor appearing thereon, with the instruc- 
tion: ‘‘Fail Not at Your Peril.’’ 


Mr. Bernstein, may we stipulate on the record that the 
subpoena duces tecum was served by Edwin A. Brewer, an 
Officer of the Office of Labor-Management and Welfare- 
Pension Reports, personally upon John F. English, Gen- 
eral Secretary-Treasurer of the International Brotherhood 


of Teamsters, Chauffeurs, Warehousemen and Helpers of 
America, on the 14th day of May, 1964, at 25 Louisiana 
Avenue, Northwest, Washington, D. C.? 

Mr. Bernstein: You may. 

Mr. Brewer: Gentlemen, are you prepared to comply 
with the subpoena? 

Mr. Thatcher: First let me state this. We have had 
some discussions with the Department’s attorneys in an 
effort to resolve the problem of response by mutual agree- 
ment and we have not been able to reach any such agree- 
ment. Accordingly, for the record at this time we would 
like to make a formal request upon the Department to 
suppress the subpoena on the following named grounds. 

First, the subpoena is unduly oppressive and burden- 
some on its face in that it requires the International union 
to produce the same voluminous records that it was re- 
quired to produce under earlier subpoenas for a period 
beginning July 1, 1959, to date. The earlier subpoenas 
were for that period to a date approximately nine or ten 


months ago, and that subpoena was fully complied with 
and the Department spent a considerable number of 
months, almost a year, at the Headquarters of the 
Teamsters, somewhat disruptive to operations at Head- 
quarters, and obtained all the information apparently 
that was required. We don’t see why we should be put 
to the same burden for the same period within less than 
a year’s period from the conclusion of the last investiga- 
tion. 

Mr. Brewer: Well, does this mean then that you are 
ready, willing and able to comply from January 1, 1962, 
to date? 

Mr. Thatcher: Let me state this. It’s our understand- 
ing based on news releases, publicity releases issued by 
the Department that the primary purpose of the sub- 
poenaing was issued in the form that it was issued, while 
not referring to section 501 (a) did contemplate an in- 
vestigation to determine whether there were any possible 
violations of that section in the payment of counsel fees 
and expenses in connection with the defense of various 
criminal prosecutions in which the General President, Mr. 
Hoffa, was a defendant. If that is the purpose of the 
subpoena then the International would further ask that 
the subpoena be suppressed for the following reasons. 

First, on the advice of counsel the International 
Brotherhood feels that the Department of Labor has no 
jurisdiction or authority to investigate in an area or in 
respect to a section of the Act in which the Department 
has no power of enforcement or administration. Under 
section 501 (a) the enforcement has heen lodged by 
Congress in the hands of members who feel that there 
have been violations of the section who are required to 
obtain permission or leave of the court preliminary to 
bringing action, and having obtained such leave then 
proceed to litigate the question of whether any violation 
has occurred and to recover reimbursement on behalf of 
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the International for whatever violations have been found 
by the court to have occurred. It is for the court in 
other words—not the Department—to determine whether 
in law there has been a violation of section 501 (a). 

In addition, we feel that there has been a failure on 
the part of the persons complaining to the Department 
of Labor and on whose behalf the Department apparently 
is moving with the subpoena to exhaust the remedies 
within the International and any investigation is pre- 
mature. 

There have been letters sent to the International asking 
that payments of further legal fees and expenses be dis- 
continued. By letter the International has informed the 
members complaining, Philadelphia members, in Phila- 
delphia, that all further payments for counsel fees or 
expenses for the defense of criminal proceedings in which 
President Hoffa or any other International officers are 
defendants will terminate as of April 23rd pending fur- 
ther Board action and pending the receipt of advice of 
counsel both of the International and of independent 
counsel that has been retained. 

I would like to submit a copy of the letter that has 
been sent to the attorney who represents the complaining 
members in support of that portion of our motion. Would 
you put that in the record, please? 

Mr. Brewer: And you want this copy of a letter dated 
May 19, 1964, to Edward B. Bergman, Esquire, Phila- 
delphia, Pennsylvania, from John F. English, General 
Secretary Treasurer of the Teamsters, to be incorporated 
in the record? 

Mr. Thatcher: We would, please. For the record, a 
supplemental letter is being sent today pointing out the 
typographical error where “case” should be “cases” in 
the next to last line of the letter of May 19, 1964. 

I would also like to have incorporated in the record a 
copy of the news release issued by the Department of 
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Labor in which they indicate that the investigation was 
taking place. 

Mr. Brewer: You wish this news release from the United 
States Department of Labor stated to be USDL—6194, 
For Release: Monday, May 11, 1964, you wish this to be 
incorporated in the record also? 

Mr. Thatcher: Yes, put that in the record also. 

Our third ground for requesting the Department to 
suppress the subpoena is that investigation at this time 
is either unnecessary or has become moot for the reason 
that since the serving of the subpoena a formal legal 
action has been filed by the Philadelphia members who 
have made the complaint concerning the possible viola- 
tion of section 501 in the District Court for the District 
of Columbia in a case entitled: “International Brother- 
hood of Teamsters v. Hoffa, et al., Civil Action No. 1154 
64,” in which the legality of the payments has been 
brought into question and a full accounting has been re- 
quested. Prior to filing the action, the plaintiffs applied 
to the Court for permission to file as required by section 
501 and received such permission by Order of the Court 
dated May 15, 1964. 

I would like to submit a copy of this complaint in the 
record and note that the complaint contains copies of 
correspondence between the Philadelphia members and 
the International, some of the correspondence being pre- 
viously referred to, in which the International is re- 
quested to cease payments. 

Mr. Brewer: We will include in the record a copy of 
the complaint with attachments previously referred to 
under Civil Action file No. 1154-64 in the United States 
District Court for the District of Columbia, together with 
that Application for Leave to Sue a Court Order granting 
such leave. 

Mr. Thatcher: In view of the filing of this complaint 
which brings directly into issue the legality of the pay- 


ments for legal expenses in these criminal prosecutions 
against President Hoffa, and in view of the fact that the 
Court has been asked to require a full accounting of all 
expenses, costs, fees paid in connection with the defense 
of these prosecutions, and, further, in view of the fact that 
the plaintiffs are entitled to reimbursement for their ex- 
penses both legal and investigatory in bringing this action 


and have available to them discovery procedures which 
counsel for the plaintiffs has indicated they will bring, 
we see no possible publie purpose which could be served 
by the Department of Labor injecting itself into the 
matter, particularly when there is no need to disclose 
the amounts involved or the names of the attorneys in- 
volved in the defenses or the nature of the expenses in- 
curred unless or until it is first determined by the Court 
that there has in fact in law been a violation of section 
501. In other words, the Court will have to first deter- 
mine whether there has been such a violation and then if 
he does so determine he will then, but not until then, 
direct the accounting which would require at that time, 
but not before, disclosures of amounts and expenses and 
the names of the persons involved. We feel that to make 
a public revelation before such a judicial determination 
would be prejudicial not only to the litigation in question 
but certainly would be completely unwarranted under 
section 501, Title V, under which no accounting is granted 
until there has been a legal determination of a violation. 
Our next ground for asking the Department to suppress 
the subpoena is that at this time so far as it relates to 
section 501, investigation of a possible violation of section 
501, is that such investigation not only would prejudice 
the defense of the legal action that has been filed refer- 
ence to which has just been made, but in addition would 
very possibly prejndice the further defense of the eurrent 
criminal proceedings against President Hoffa, both the 
current proceeding at Chicago which is on trial and the 


appeal on the Chattanooga conviction. We feel that 
both the Fifth Amendment and Sixth Amendment rights 
are involved here, and these rights would be certainly 
prejudiced by the Department at this time making an 
investigation and, as it said, making public disclosures. 
So we invoke the Fifth and Sixth Amendments as a fur- 
ther basis for our request. 

Mr. Brewer: On this subpoena action? 

Mr. Thatcher: Yes. 


(Discussion off the record.) 


Mr. Thatcher: On the record, this is further elabora- 
tion of the Fifth and Sixth Amendment points which 
is raised on behalf of defendant Hoffa. That is the only 
one. On the one hand the Government is currently press- 
ing prosecutions against President Hoffa both in Chat- 
tanooga and Chicago. On the other hand the Government 
here in this proceeding secks confidential information 
which it will reveal to the public as to the names of the 
defendant’s attorneys, the amounts of fees paid these 
attorneys, and other information related to all expendi- 
tures made by the Union in the defense of Mr. Hoffa. 
Accordingly, the effect of the subpoena is necessarily 
to intrude in and upset to a degree the defense of the 
foregoing cases in violation of the due process protection 
of the Fifth Amendment and the defendant’s right to 
counsel guaranteed by the Sixth Amendment. 

And finally, our final ground for requesting the Depart- 
ment to suppress the subpoena is that the International 
Brotherhood has made an offer to the Department to 
stipulate that it has made expenditures in excess of $50 
thousand, that is, in substantial amounts in other words, 
for payment of counsels’ fees for Mr. Hoffa in the Nash- 
ville, Chattanooga. and Chieago criminal proceedings 
against President Hoffa, which to our mind is all that 
could possibly be gained by an investigation by the 
Department because the determination of whether these 
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expenditures do or do not violate Title V is for the 
courts—not for the Department to determine. While it 
may have been necessary, although it certainly not now 


is necessary in view of the filing of the complaint, but 
it may have been necessary when the subpoena was is- 
sued to determine whether there in fact were expendi- 
tures by the International in other than a de minimis 
amount as a means of getting into court or permitting 
individuals to get into court, whether that information 
is available to the Department or to any members who 
feel that there may have been violations, we simply don’t 
see why the Department need concern itself with further 
investigations into details particularly when under see- 
tion 501 the details need not be forthcoming until there 
is a determination by the court—not the Department— 
that there in fact in law be violations of Title V. 

So, for ali those reasons we ask the Department to 
suppress the subpoena at this time. 

We think particularly since this complaint has been 
filed with the leave of the Court that a prima facie show- 
ing has been made to the Court enough to satisfy the 
Court that there is sufficient merit to warrant the Court 
to undertake to entertain a complaint. The ease is now 
before the Court and the Court has been asked to make 
an accounting, and the defendant has offered to stipulate 
that it has made substantial payments for counsel fees 
for defense of these criminal proceedings. We fail to see 
what possible purpose could be served by the Depart- 
ment in insisting on continuing the investigation of a 
violation of Title V, particularly section 501 (a), and we 
feel that to insist at this time is nothing more nor less 
than officious meddling not warranted by section 601 
under which the subpoena has been brought and certainly 
serving no public purpose at this time. 

Mr. Brewer: In order for the record to be perfectly 
clear then, Mr. Thatcher, you are first requesting that 
the subpoena be suppressed? 
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Mr. Thatcher: For these reasons. 

Mr. Brewer: For the reasons given, and you are re- 
fusing to produce the records at this hearing. 

Mr. Thatcher: If you now decline our request, then, 
of course, we will have to refuse and petition the court 
to determine whether the subpoena should be enforced. 
But we haven’t had an answer to our request. 

Mr. Brewer: Let me finish. Your refusal to produce 
the records at this hearing pursuant to the subpoena 
is for the legal reasons which you have stated on behalf 
of the International Brotherhood of Teamsters and not be- 
cause of any physical inability to produce these records? 

Mr. Thatcher: There is no physical inability, but we 
do assert a great inconvenience to operations if we are 
again forced to the production of these records. 

Mr. Brewer: Of course, as you know, your request for 
suppression will be given consideration and you will 
be let known the answer at a later date. 

Is there anything further? 

Mr. Thatcher: Just for the record, in the event that 
the request is not granted then we might as well state 
right now that we will not comply and we will ask that 
you proceed to court for enforcement. 

Mr. Brewer: Fine. Have you anything to add to the 
record, Mr. Orlove? 

. Orlove: No. I think the record is quite clear. 
. Brewer: Mr. Bartosic? 

. Bartosic: No. 

. Brewer: Mr. Bernstein? 

. Bernstein: No. 

. Brewer: Mr. Bowers? 

. Bowers: Off the record. 


(Discussion off the record.) 


Mr. Thatcher: I will prepare and submit to the De- 
partment very shortly, today or tomorrow, tomorrow, 
a brief legal memorandum dealing with the lack of the 
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Department under section 601 to proceed with this in- 
vestigation. 

I would like to put into the record a copy of the pro- 
posed stipulation by the International in an effort to 
settle the subpoena question. 

Mr. Brewer: To be included in the record is a copy 
of a response of the International Brotherhood of Team- 
sters to Department of Labor Subpoena Duces Tecum 
Issued May 14, 1964, Returnable May 20, 1964. 

Anything else, sir? 

Mr. Thatcher: I may add this for the record. We have 
been told off the record that the Philadelphia attorney 
who contacted the Department of Labor on behalf of 
certain members of the Philadelphia local who are com- 
plaining of possible violations of Title V and _ section 
501 (a), Mr. Bergman, that that individual is the attorney 
who has applied to the Department of Labor and at 
whose request the Department has proceeded with this 
investigation. The same attorney is the attorney who 
has brought the court proceeding, and I think since 
apparently the attorney has felt that he has a remedy 
with the court and has obtained court approval of his 
proceeding in the court, that there certainly is no need 
for further investigation by the Department unless it 
wants to inject itself into what is now private litigation. 

Mr. Brewer: Do any of you gentlemen have anything else? 

(No response.) 

Mr. Brewer: You will be advised of our answer as to 
the suppression of the subpoena by a representative of 
the Department in the near future without need to con- 
vene again. 

Mr. Thatcher: All right. 

Mr. Brewer: There being no further proceedings, the 
hearing is closed. 


(Whereupon, at 11:00 o’clock a. m., the hearing in the 
above-entitled matter was closed.) 
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RESPONDENT’S EXHIBIT 6. 


U. S. Department of Labor 
Office of the Solicitor 
Washington 25 


May 26, 1964 


Mr. John English 
General Secretary-Treasurer 
International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America 
25 Louisiana Avenue, N. W. 
Washington, D. C. 


Dear Mr. English: 


This is with further reference to my letter of May 21, 
1964, addressed to Counsel for the International Union, 
Mr. Herbert S. Thatcher, denying the motion to suppress 
the subpoena served upon you on May 14, 1964. Without 
conceding the lack of authority on the part of the Secre- 
tary of Labor to require the production of books, papers, 
records, and other documentary evidence required to be 
produced under the subpoena for the period July 1, 1959 
through December 31, 1961, the Director, Office of Labor- 
Management and Welfare-Pension Reports, upon further 
consideration, has decided to revise the time period in the 
original subpoena served upon you and instead has issued 
the attached subpoena demanding the production of the 
aforesaid records and documentary evidence from Janu- 
ary 1, 1962, up to the present date. You will note that 
the revised time in the new subpoena covers a period 
during which the International has not produced any 
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records or documentary evidence under any previous 
subpoena issued by the Department of Labor. 


The previous subpoena served upon you on the 20th 
day of May, 1964, is hereby withdrawn. 
Yours sincerely, 


Charles Donahue, 
Charles Donahue, 
Solicitor of Labor. 


Enclosure 
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RESPONDENT’S EXHIBIT 7. 


Department of Justice 


For Immediate Release 
Wednesday, June 10, 1964 


The Department of Justice today filed a petition in 
United States District Court in the District of Columbia 
to compel the International Brotherhood of Teamsters to 
produce documents and records it has refused the De- 
partment of Labor. 


Attorney General Robert F. Kennedy said the filing of 
the petition follows a refusal by the union to respond to 
a subpoena by the Secretary of Labor for production of 
the records. 


The petition, which names the International Brother- 
hood of Teamsters as defendant, said the records in ques- 
tion assertedly are in the possession of John English, 
Seeretary-Treasurer of the union. 


The demand for the records was made after 16 members 
of Teamster Local 107 in Philadelphia charged that 
Union funds were being used to pay legal fees of Teamster 
President James R. Hoffa in violation of the Labor Man- 
agement Reporting and Disclosure Act. 


The members cited Section 501 of the Act which re- 
quires unions to hold money solely for the benefit of the 
organizations and their memberships. 
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RESPONDENT’S EXHIBIT 8. 


In the United States Court of Appeals for the 
District of Columbia Cireuit. 


International Brotherhood of Team- 
sters, Chauffeurs, Warechousemen and ] 
Helpers of America, 


Appellant, | 


No. 16,693. 


Arthur J. Goldberg, Seeretary of Labor, 
Appellee. | 


Appellee’s Opposition to Motion for Remand. 


This memorandum is submitted in opposition to the 
motion of the appellant union for a remand of the case 
to the District Court. 


In its opinion of April 5, 1962, this Court withheld 
entry of its judgment of affirmance to enable the union to 
file a motion to remand in order that the District Court 
might receive and consider evidence in respect to the 
union’s membership files or lists, inspection of which was 
sought in the subpoena issued by the appellee Seeretary of 
Labor. This action by the Court was based on three 
considerations: (1) the desirability of ascertaining what 
type of membership files or lists are kept by the union 
(Slip Op., p. 4); (2) whether inspection by the Secretary of 
the membership lists that are maintained is reasonably 
necessary to check the dollar entries in the reports filed by 
the union pursuant to Section 201 of the Labor-Manage- 
ment Reporting and Disclosure Act of 1959 (Slip Op., 
p. 6); and (3) the necessity for framing an enforcement 
order which takes into consideration both the right of the 
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Seeretary to inspect and the Congressional policy, as found 
by this Court, to protect from disclosure the names and 
addresses of individual union members (Slip Op., p. 8). 


This Court indicated that the mere filing of a motion to 
remand would not be sufficient, but that the motion was to 
be accompanied by a showing of justification. It is the 
position of the Secretary that, in view of the union’s state- 
ments in its motion to remand, and in view of a proposed 
modification of the District Court’s order to which the 
Seeretary is willing to agree, as will hereinafter appear, a 
remand of the case for further hearing with respect to the 
three considerations set forth by this Court is not neces- 


sary. 


1. A remand is now unnecessary to ascertain what type 
of membership files or lists the union maintains. In view 
of the statements made by the union in its motion for 
remand, the only item about which there is any contro- 
versy is the particular membership list maintained by the 
union ‘‘for mailing purposes’. The union concedes that, 
in order to check the accuracy of the dollar entries in the 
reports filed pursuant to Section 201 of the Act, the Secre- 
tary can inspect copies of the forwarding documents on 
which the local unions report to the International the 
basis for payment (Motion for Remand, p. 6). The union 
also concedes that the Secretary would be entitled to in- 
spect checks, deposit slips, and the union’s books with 
respect to any matters reported on dealing wth receipts 
from membership (Motion for Remand, p. 6). Moreover, 
the union in its motion does not challenge the right of the 
Secretary to inspect any other data kept by the union with 
respect to membership matters except the specific list 
stated as being ‘‘for mailing purposes’? and containing 
the names and addresses of individual members. The 
union’s motion does not deal with any data other than this 


list, and it is described by the union with particularity. 
Thus, there is absolutely no need for a further hearing in 
order to determine what is at issue: it is this particular 
list ‘‘for mailing purposes’? maintained by the union.? 


2. A remand is not required to ascertain whether it is 
reasonably necessary for the Secretary to inspect the 
membership list kept ‘‘for mailing purposes’’ in order to 
check the dollar entries in the union’s reports. With 
respect to administrative subpoenas like the one here in- 
volved, the law is well settled that in order to obtain 
particular information by subpoena, it must appear only 
that ‘‘the information sought is reasonably relevant.’’ 
United States v. Morton Salt Co., 338 U. 8. 632, 652. Or, 
as the Supreme Court said in Ludicott Johnson Corp. v. 
Perkins, 317 U. 8. 501, 509: “The evidence sought by the 
subpoena was not plainly incompetent or irrelevant to any 
lawful purpose of the Seeretary in the discharge of her 
duties under the Act, and it was the duty of the District 
Court to order its production for the Seeretary’s considera- 
tion.’’? Moreover, as the Supreme Court made clear in the 
Morton Salt case supra, 388 U. S. at 653-654, it is the 
obligation of the party challenging the Secretary’s right 
to subpoena particular data to show that the data is ir- 
relevant or that to produce it would be unreasonable. 


Turning to the instant case, certainly the checking of 
the number of members on a gencral membership list, 
even one used for mailing purposes, is relevant to ascer- 
taining the correctness of a report listing a particular 
amount of money as being received from the membership 


1 The various assertions and arguments made by the union in its 
motion, dealing with whether the union has an obligation by law or 
otherwise to maintain a general membership list, are immaterial to the 
questions in this case. The union admits that a particular list is main- 
tained and describes that list. The subpoena seeks only the records 
“maintained by you or under your control” (J. A. 9). It has never 
been an issue in this case whether the union is required to keep a 
general membership list. 


as dues at the rate of so much per member. Obviously, 
it is not ‘‘plainly incompetent’? within the meaning of 
Endicott Johnson, supra. 


The burden was on the union to demonstrate why in- 
spection of the list would not be relevant or reasonably 
necessary to check the reports, and, in the District Court, 
the union made no attempt to do this. However, this Court 
gave the union a second opportunity, permitting it to 
proffer evidence in its motion showing the irrelevance of 
the membership list. What has been proffered by the 
motion is totally inadequate to show that inspection of the 
mailing list is irrelevant or unnecessary. The union argues, 
and states that it will introduce evidence to show, that 
the membership list is not completely accurate because 
it is kept solely for mailing purposes, that the dollar entries 
in the reports can be checked by other data, and that the 
list would furnish a check on the amount of dues that 
“should have been received’? rather than the amount 
actually received. 


However, none of these three factors demonstrates the 
irrelevancy of the membership list. First, even though 
the list may not be entirely accurate, it would still be 
relevant to show approximately how many members there 
are, and this would be a general check upon the amount 
of dues reported to have been received. Also, there is 
absolutely nothing preventing the union from explaining 
to the Seeretary’s representative that the list is not com- 
pletely accurate, and this is a fact which the Secretary 
would take into consideration. Second, the fact that the 
dollar entries in the reports can be checked by other 
documents does not render the membership list irrelevant. 
It would furnish the basis for a cross-check. The Secre- 
tary is not merely entitled to inspect one particular docu- 
ment to check one item in the reports, but he is entitled 
to all data which is reasonably relevant. Third, knowing 
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the amount of dues that should have been received is 
certainly relevant to checking the amount reported to 
have been received. That there may be some discrepancy 
because some members did not pay their dues is a factor 
that the Seeretary must consider but this does not render 
the membership list irrelevant. 


Since it is obvious that a general list of memberships, 
even one for mailing purposes, is relevant to checking the 
report on the amount of dues received from the members, 
and since the union has not in its motion shown otherwise, 
a remand on this issue would seem unnecessary. 


3. There is no need for a remand so that the District 
Court can frame a proper enforcement order. In its opin- 
ion, this Court held that ‘‘* * * under the statute the 
Secretary is entitled to inspect such basic data as is rea- 
sonably necessary to check the accuracy of dollar entries 
in the reports’? (Slip Op., p. 6). We have shown that 
there is at issue now in this case only one document, a 
membership list used for mailing purposes, and that. in- 
specting this list is reasonably necessary to check the 
dollar entries in the reports. 


This Court also held that there was a Congressional 
policy under the Act to protect from disclosure the names 
and addresses of individual union members, and that the 
Seerctary’s right to inspect is subject to that policy (Slip 
Op., p. 8). It was suggested that a proper order enforcing 
the subpoena ‘‘could contain restrictions upon the Secre- 
tary in respect to his reporting to interested persons, or 
his making public in any manner, any membership lists 
*** (Slip Op., p. 8). This Court felt that the framing 
of an appropriate order should be by the District Court. 


However, as the Secretary does not believe that a re- 
mand is now necessary for the taking of evidence as to 
what membership lists are maintained or as to the rele- 


vancy of such lists, and in deference to this Court’s deci- 
sion with respect to the Congressional policy against the 
general disclosure of members’ names and addresses 
(although we do not necessarily agree with that decision), 
the Secretary will consent in this case (assuming there 
is no remand) to this Court’s modifying the enforcement 
order in accordance with the suggestion quoted above. 
This Court could now modify the order by directing that 
it should contain a prohibition against the Secretary’s 
disclosing to the general public, or to anyone other than 
officials of the United States Government engaged in the 
enforcement of the Labor-Management Reporting and Dis- 
closure Act of 1959, the names and addresses of individual 
union members. As modified, the order should be affirmed, 
thus obviating any necessity for further proceedings. 


4, In conclusion, it is respectfully submitted that, for 
the foregoing reasons, there is no necessity for remanding 
this case to the District Court for further proceedings. 


s/ Alan S. Rosenthal, 
Alan S. Rosenthal, 
s/ John C. Eldridge, 
John C. Eldridge, 
Attorneys, Department of Justice, 
Washington 25, D. C., 
Attorneys for the Appellee. 
Charles Donahue, 
Solicitor, 
James R. Beaird, 
Assistant Solicitor, 
Louis Weiner, 
Deputy Assistant Solicitor, 


Department of Labor, 
Washington 25, D. C., 
Of Counsel. 


ra {een 
Certificate of Service. 


I hereby certify that on April 27, 1962, I mailed a copy 
of the foregoing opposition to Edward Bennet Williams, 
Esquire, 1000 Hill Building, Washington 6, D. C., Attorney 
for Appellant. 

s/ John C. Eldridge, 
John C. Eldridge. 


United States District Court for the 
District of Columbia. 


W. Willard Wirtz, Sceretary of 
Labor, United States Department 
of Labor, 
Petitioner, 
v. 
Civil Action. 
International Brotherhood of Team- No. 1353-’64. 
sters, Chauffeurs, Warchousemen 
and Helpers of America, 25 Lou- 
isiana Avenue, N. W., Washing- 
ton, D. C., 
Respondent. 


ORDER. 
(Filed June 30, 1964. Harry M. Hull, Clerk.) 


The petitioner having applied to this court for an 
order directing respondent to appear before him or one 
of the officers or representatives designated by him at 
such time and place as this court may order and there 
to produce and deliver the documentary evidence called 
for by the subpoena duces tecum dated May 26, 1964, 
and for such other relief as may be necessary and appro- 
priate; and the court having considered the pleadings, 


affidavits and exhibits and the parties having filed memo- 
randa of law in support of in opposition to the petition 
and after hearing oral argument by counsel for the re- 
spective parties in open court and being fully advised 
in the premises the court concludes that the subpoena 
duces tecum should be enforced. 


It is therefore, this 30th day of June, 1964, 


Ordered, that respondent, International Brotherhood 
of Teamsters, Chauffeurs, Warehousemen and Helpers 
of Amcrica, do appear before an authorized representa- 
tive of petitioner at 10:00 A. M., on the 15th day follow- 
ing the receipt in this Court of an Order or Mandate 
of the United States Court of Appeals for the District 
of Columbia Cireuit disposing of the appeal in this case 
(if the 15th day falls on a Sunday or legal holiday, then 
on the first business day following said Sunday or legal 
holiday), at the office of the International Brotherhood 
of Teamsters, Chauffeurs, Warehousemen and Helpers 
of America, 25 Louisiana Avenue, N. W., Washington, 
D. C., and there produce and deliver into the custody 
and control of the said authorized representative all the 
documentary evidence required by the said subpoena 
duces tecum; for examination and retention during such 
reasonable time as may be necessary not to exceed thirty 
days (30) from the time of such production and delivery. 


/s/ George L. Hart, Jr., 
Judge. 
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United States District Court 
for the District of Columbia. 
W. Willard Wirtz, Sceeretary of 
Labor, 
* Plaintiff, 
vs. 
Civil No. 1353-°64. 
International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen 
and Helpers of America, 
Respondent. 


NOTICE OF APPEAL. 
(Filed June 30, 1964. Harry M. Hull, Clerk.) 


Notice is hereby given this 30th day of June, 1964, 
that Defendant hereby appeals to the United States Court 


of Appeals for the District of Columbia from the judg- 
ment of this Court entered on the 30th day of June, 
1964, in favor of Plaintiff against said Defendant. 


Herbert S. Thatcher, 
Attorney for Defendant. 


The Clerk will please direct copies of this Notice to: 
The Honorable Charles Donahue, 
Solicitor of Labor, 
U. S. Department of Labor, 
Washington 25, D. C., 
John W. Douglas, 
Assistant Attorney-General, 
U. S. Department of Justice, 
Washington 25, D. C. 


BRIEF FOR APPELLANT. 
==—————_—_—_ — pep 


IN THE 


UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT. 


No. 18,769. 


i 


INTERNATIONAL BROTHERHOOD OF TEAMSTERS, CHAUF- 
FEURS, WAREHOUSEMEN AND HELPERS OF AMERICA, 
Appellant, 


Vv. 


W. WILLARD WIRTZ, Secretary of Labor, 
Appellee. 


Appeal from an Order of the United States District 
Court for the District of Columbia. 


HERBERT S, Sane 


1009 Tower Building, 
Washington 5, D. C., 
i Counsel for Appellant. 


——————————— 
Sr. Lovis Law Prrvtrxc Co,, Inc., 415 N. Eighth Street CEntral 1-4477 


QUESTION PRESENTED. 


Whether the Secretary of Labor, under Section 601 of 
the Labor-Management Reporting and Disclosure Act of 
1959, is empowered to subpoena records of a labor or- 
ganization for the purpose of investigating, determining 
and publicizing the existence of alleged violations of See- 
tion 501 (a) of the Act, which imposes certain fiduciary 
duties upon officers, agents and other representatives of 
labor organizations, even though the Seeretary is without 
authority to remedy violations of Section 501 (a) of the 


Act. 


IN THE 


UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT, 


No. 18,769. 


INTERNATIONAL BROTHERHOOD OF TEAMSTERS, CHAUF- 
FEURS, WAREHOUSEMEN AND HELPERS OF AMERICA, 
Appellant, 


Ve 


W. WILLARD WIRTZ, Secretary of Labor, 
Appellee. 


Appeal from an Order of the United States District 
Court for the District of Columbia. 


BRIEF FOR APPELLANT. 


Question Presented 


INDEX 


Page 


Jurisdictional Statement 


Statement of the Case 


Statutes Involved 


Summary of Argument 


Argument 


1. 


Section 601 of the Act does not authorize the 
Secretary of Labor to make investigations of 
alleged violations of a Section of the Act with 
respect to which the Secretary has no remedial 
or enforcing role 


2. To permit the Secretary to make investigations 


to determine whether any union officers have vio- 
lated their fiduciary obligations under Section 
501 (a) would usurp exclusive jurisdiction of 
the courts in this area; in fact, a suit under 
Section 501 (a) seeking such determination is 
presently before the court below, pursuant to 
which, all the relief sought by appellee is avail- 
able to any allegedly agerieved union member.. 


3. The additional rights to examine books and rec- 


ords granted union members under Section 201 
(ec) of the Act is further indication of absence 
of congressional authority for the Secretary to 
issue the present subpoena 


. Fourth Amendment considerations militate 


against the issuance of the subpoena herein .... 


Conclusion 
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JURISDICTIONAL STATEMENT. 


This is an appeal from a judgment of the United States 
District Court for the District of Columbia entered on 
June 26, 1964, granting enforcement of a subpoena issued 
against appellant by the appellee requiring appellant to 
produce certain books and records relating to the expendi- 
tures made by appellant in connection with the defense 
of certain criminal prosecutions involving appellant’s pres- 
ident. Notice of Appeal was filed June 30, 1964, The 
jurisdiction of the District Court was based upon the Act 
of September 14, 1959, 73 Stat. 539, 29 U. S. C., $521 (b), 
which incorporates by reference the Act of September 26, 
1914, 38 Stat. 722, 723, 15 U. S. C., $§ 49, 50. The jurisdic- 
tion of this Court is based upon the Act of October 31, 
1951, 65 Stat. 726, 28 U. S. C., § 1291. 


STATEMENT OF THE CASE. 


On Monday, May 11, 1964, the United States Department 
of Labor issued for immediate release a public announce- 
ment that the Department had ‘‘launched an investigation 
of the use of union funds to pay legal fees of Teamster 
president James R. Hoffa.’’ 


The announcement continued as follows: 


Secretary Wirtz took this action following receipt 
of a complaint from 16 members of Teamster Local 
No. 107 in Philadelphia, charging that Hoffa has been 
using union funds in violation of the Landrum-Griffin 
Act. 

The allegation received by the Department claims 
that Hoffa violated Section 501 of the Landrum-Griffin 
Act which requires officers of unions ‘‘to hold its 
money and property solely for the benefit of the organ- 
ization and its members. . . .”’ 

The law provides that if a union officer is alleged 
to have violated his fiduciary trust and the organiza- 
tion or its officials refuse or fail to take action against 
him, any union member may sue in any Federal or 
State court to recover misused funds or property. 

The request asks that the Secretary of Labor ‘‘in- 
vestigate promptly’’ the allegations made against 
Hoffa and furnish the findings to the complainants. 
This procedure is provided for in Section 601 of the 
Act, which authorizes the Secretary of Labor to make 
an investigation if ‘‘he believes it is necessary in 
order to determine whether any person has violated 
or is about to violate’’ the Act, and provides that tho 
Secretary may furnish the results of an investigation 
under that section to ‘‘interested persons or officials.’’ 
The results of the investigation will be made public 
at its conclusion (J. A. 39). 


Eat, hee 


On May 14, 1964, a subpoena duces tecum issued by 
Frank M. Kleiler, Director of the Office of Labor-Manage- 
ment and Welfare-Pension Reports, was served upon John 
F. English, General Secretary-Treasurer of appellant. The 
subpoena required the production of ‘‘All records for the 
period from July 1, 1959, to the present date es 
(J. A. 40). 


On May 15, 1964, upon a verified Application for Leave 
to Sue filed by six members of appellant’s affiliated Local 
107 in Philadelphia, Pennsylvania, the District Court, pur- 
suant to the provisions of Section 501 (b) of the Labor- 
Management Reporting and Disclosure Act of 1959, herein- 
after referred to as ‘‘the Act’’, issued an Order permitting 
the complaint attached to the Application for Leave to Sue 
to be filed as the commencement of a Civil Action in the 
District Court (J. A. 41). Briefly summarized, the com- 
plaint demands an accounting and restitution by the de- 
fendant officers of appellant for expenditures of appel- 
lant’s funds made in connection with the legal defense of 
James R. Hoffa, General President of appellant in certain 
criminal proceedings on the ground that such expenditures 
violated Section 501 (a) of the Act. The complaint also 
alleges that the plaintiff-trustees ad litem are members in 
good standing of Teamsters Local No. 107, Philadelphia, 
Pennsylvania (J, A. 42-53). 


On May 20, 1964, a hearing was conducted before Edwin 
A. Brewer, Hearing Officer of the Office of Labor-Manage- 
ment and Welfare-Pension Reports, at which time under- 
signed counsel requested that the Department of Labor 
withdraw its subpoena (J. A. 5S). In support of this re- 
quest, counsel for appellant advanced, inter alia, the fol- 
lowing contentions at the hearing and in subsequent 
memoranda to the Department: 


1. Since the Secretary of Labor has no enforcement role 
or authority to remedy violations of Section 501 (a) of 
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the Act, his investigatory power under Section 601 does 
not extend to the investigation of violations of Section 
501 (a). 

2. Since a civil action has been filed under Section 
501 (b) of the Act (J. A. 41-53), by certain members of 
Teamsters Local 107 who have requested the Seeretary of 
Labor to investigate the alleged violations of Section 
501 (a) and furnish his findings to them, the Seeretary is 
without authority to use his investigatory power to assist 
these private litigants who have available to them the dis- 
covery provisions set forth in the Federal Rules of Civil 
Procedure. 


3. Even if the Secretary may use his investigatory au- 
thority in the foregoing manner, he may not do so when 
the union members involved have failed to utilize or ex- 
haust their rights under Section 201 (¢) of the Act which 
provides that upon a showing of just cause, a labor or- 
ganization is under a duty to permit its members to ex- 
amine any books, records or accounts of the labor organ- 
ization. The statute further provides union members with 
a civil remedy in a State or Federal court to enforce such 
right. In connection with this contention, counsel advised 
the Department that no such demand to examine the books, 
records or accounts had been made upon appellant. An 
affidavit by John F, English, General Secretary-Treasurer 
of appellant indicates that ‘‘[nJeither on July 1, 1959, 
nor at any time subsequent thereto has any member of 
Teamsters Local 107, Philadelphia, Pennsylvania, made a 
request upon the International Brotherhood of Teamsters 
to examine any of its books, records or accounts’’ (J. A. 
54). 


4. The subpoena is unduly oppressive and burdensome 
in that it requires the appellant to produce the same 
voluminous records that it was required to produce under 
an earlier Labor Department subpoena covering the period 
July 1, 1959, through December 31, 1961, which were the 
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subject of a detailed Labor Department audit lasting some 
eight months (J. A. 15, 58). 


By letter dated May 26, 1964, the Honorable Charles 
Donahue, Solicitor of Labor, United States Department 
of Labor, advised respondent as follows: 


Without conceding the lack of authority on the part 
of the Secretary of Labor to require the production 
of books, papers, records, and other documentary evi- 
dence required to be produced under the subpoena 
for the period July 1, 1959, through December 31, 
1961, the Director, Office of Labor-Management and 
Welfare-Pension Reports, upon further consideration, 
has decided to revise the time period in the original 
subpoena served upon you and instead has issued the 
attached subpoena demanding the production of the 
aforesaid records and documentary evidence from 
January 1, 1962, up to the present date. 


Mr. Donahue further advised that the ‘‘previous subpoena 
served upon you on the 20th day of May, 1964, is hereby 
withdrawn’’ (J. A. 67, 68). 


A new subpoena requiring the production of ‘‘[a]ll rec- 
ords for the period from January 1, 1962, to the present 
date . . .’? was served on appellant on May 26, 1964 
(J. A. 40). 


On June 1, 1964, a hearing concerning the May 26, 1964, 
subpoena was conducted before Hollis W. Bowers, Hearing 
Officer of the Office of Labor-Management and Welfare- 
Pension Reports. At the hearing counsel for appellant 
renewed appellant’s earlier contentions but, without con- 
ceding the Secretary’s power to proceed under Section 
501 (a), also offered to make available to the Department 
of Labor, all records requested in the subpoena, if the 
Department would agree not to make public disclosure 
of its findings with respect to expenditures of appellant’s 
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assets in connection with the defense of General President 
Hoffa in certain criminal proceedings (J. A. 17). 


The Honorable Charles Donahue, Solicitor of Labor, on 
behalf of the Department, by letter to counsel for appel- 
lant, rejected appellant’s offer and advised that the De- 
partment was proceeding with the steps necessary to 
enforce the instant subpoena (J. A. 20). 


On Wednesday, June 10, 1964, the United States Depart- 
ment of Justice issued a press release which announced 
the filing of the Petition in the instant cause. The Justice 
Department release reiterated that the ‘‘demand was made 
after 16 members of Teamster Local 107 in Philadelphia 
charged that Union funds were being used to pay legal 
fees of Teamster President James R. Hoffa in violation 
of,’’ the Act (J. A. 69). 


On application of the Secretary, an order to show cause 
was entered by Judge Curran on June 10, 1964, and the 


matter came on for hearing before Judge Hart on June 
26, 1964, and on that date Judge Hart ordered the en- 
forcement of the subpoena here in question, but ordered 
a stay pending determination of the appeal (J. A. 3, 76). 


STATUTES INVOLVED. 


The relevant provisions of the Labor-Management Re- 
porting and Disclosure Act of 1959 (29 U. S.C. $401 
et seq.), are as follows: 


Title II. 


Reporting by Labor 
Organizations, Officers and Employees of Labor 
Organizations, and Employers. 


Report of Labor Organizations. 


* * * * * * * 


See. 201 (b) Every labor organization shall file an- 
nually with the Secretary a financial report signed by 
its president and treasurer or corresponding principal 
officers containing the following information in such 
detail as may be necessary accurately to disclose its 
financial condition and operations for its preceding 
fiscal year— 
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(6) other disbursements made by it including the 
purposes thereof; all in such categories as the Secre- 
tary may prescribe. 

(ec) Every labor organization required to submit a 
report under this title shall make available the infor- 
mation required to be contained in such report to all 
of its members, and every such labor organization 
and its officers shall be under a duty enforceable at 
the suit of any member of such organization in any 
State court of competent jurisdiction or in the district 
court of the United States for the district in which 
such labor organization maintains its principal office, 
to permit such member for just cause to examine any 
books, records, and accounts necessary to verify such 
report. The court in such action may, in its discre- 


tion, in addition to any judgment awarded to the 
plaintiff or plaintiffs, allow a reasonable attorney’s 
fee to be paid by the defendant and costs of the action. 


Title V. 
Safeguards for Labor Organizations. 


Fiduciary Responsibility of Officers of 
Labor Organizations. 


See. 501 (a) The officers, agents, shop stewards, 
and other representatives of a labor organization oc- 
cupy positions of trust in relation to such organiza- 
tion and its members as a group. It is, therefore, the 
duty of each such person, taking into account the spe- 
cial problems and functions of a labor organization, 
to hold its money and property solely for the benefit 
of the organization and its members and to manage, 
invest, and expend the same in accordance with its 
constitution and bylaws and any resolutions of the 
governing bodies adopted thereunder, to refrain from 


dealing with such organization as an adverse party or 


in behalf of an adverse party in any matter connected 
with his duties and from holding or acquiring any 
pecuniary or personal interest which conflicts with the 
interests of such organization, and to account to the 
organization for any profit received by him in what- 
ever capacity in connection with transactions con- 
ducted by him or under his direction on behalf of the 
organization. A general exculpatory provision in the 
constitution and bylaws of such a labor organization 
or a general exeulpatory resolution of a governing 
body purporting to relieve any such person of liabilitv 
for breach of the duties declared by this section shall 
he void as against public policy. 
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(b) When any officer, agent, shop steward, or repre- 
sentative of any labor organization is alleged to have 
violated the duties declared in subsection (a) and the 
labor organization or its governing board or officers 
refuse or fail to sue or recover damages or secure an 
accounting or other appropriate relief within a rea- 
sonable time after being requested to do so by any 
member of the labor organization, such member may 
sue such officer, agent, shop steward, or representative 
in any district court of the United States or in any 
State court of competent jurisdiction to recover dam- 
ages or secure an accounting or other appropriate 
relief for the benefit of the labor organization. No 
such proceeding shall be brought except upon leave 
of the court obtained upon verified application and for 
ood cause shown, which application may be made ex 
parte. The trial judge may allot a reasonable part 
of the recovery in any action under this subsection to 
pay the fees of counsel prosecuting the suit at the 
instance of the member of the labor organization and 
to compensate such member for any expenses neces- 
sarily paid or incurred by him in connection with the 
litigation. 


Title VI. 
Miscellaneous Provisions. 


Investigations. 


See. 601 (a) The Seeretary shall have power when 
he believes it necessary in order to determine whether 
any person has violated or is about to violate any pro- 
vision of this Act (except title I or amendments made 
by this Act to other statutes) to make an investiga- 
tion and in connection therewith he may enter such 


places and inspect such records and accounts and ques- 
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tion such persons as he may deem necessary to enable 


him to determine the facts relative thereto. The Seere- 
tary may report to interested persons or officials eon- 
cerning the facts required to be shown in any report 
required by this Act and concerning the reasons for 
failure or refusal to file such a report or any other 
matter which he deems to be appropriate as a result 
of such an investigation. 

(b) For the purpose of any investigation provided 
for in this Act, the provisions of sections 9 and 10 (re- 
lating to the attendance of witnesses and the produc- 
tion of books, papers, and documents) of the Federal 
Trade Commission Act of September 16, 1914, as 
amended (15 U. S. C. 49, 50), are hereby made ap- 
plicable to the jurisdiction, powers, and duties of the 
Seeretary or any officers designated by him. 
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STATEMENT OF POINTS. 


1. Section G01 of the Act does not authorize the Seere- 
tary of Labor to make investigations of alleged violations 
of a Scetion of the Act with respect to which the Seere- 
tary has no remedial or enforcing role. 


2. To permit the Seeretary to make investigations to 
determine whether any union officers have violated their 
fiduciary obligations under Section 501 (a) would usurp 
exclusive jurisdiction of the courts in this area; in fact, 
a suit under Section 501 (a) seeking such determination 
is presently before the court below, pursuant to which, 
all the relief sought by appellee is available to any al- 
legedly aggrieved union member. 


3. The additional rights to examine books and records 
granted union members under Section 201 (¢c) of the Act 
is further indication of absence of congressional authority 
for the Secretary to issue the present subpoena. 


4, Fourth Amendment considerations militate against the 
issuance of the subpoena herein. 
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SUMMARY OF ARGUMENT. 


Section G01 (a) of the Labor Management Reporting and 
Disclosure Act of 1959, pursuant to which the Seeretary of 
Labor is proceeding in the instant case, provides that 
‘(t]he Secretary shall have power when he believes it 
necessary in order to determine whether any person has 
riolated or is about to violate any provision of this Act 
(except title I or amendments made by this Act to other 
statutes) to make an investigation ... to determine the 
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facts relative thereto . (Emphasis supplied.) Seec- 
tions 501 (a) and (b) of the Act impose fiduciary obliga- 
tions upon union officers and agents and provide that the 
sole and exclusive remedy for any breach of such obliga- 
tions lies in a civil action bronght by a union member 


upon leave of court. 


While the courts have upheld the Seeretary of Labor’s 
authority to investigate pursuant to Section 601 merely on 
the ground of ‘‘administrative curiosity’? as to the exist- 
ence of statutory violations, they have not done so with 
respect to Sections of the Act such as § 501 (a) over which 
the Secretary has no remedial authority. Moreover, the 
legislative history of the Act indicates no congressional 


intention to authorize the Sceretary to investigate vio- 
lations of a Section of the Act over which he was not 
granted an enforcement function. 


Authority for determining the existence of violations of 
duties imposed by Section 501 (a) of the Act was placed 
by Congress in the courts to be exercised in suits brought. 
by union members pursuant to Section 501 (b) of the 
Act. Such a suit relating to the validity of the pay- 
ment of legal fees and expenses in connection with the 
proseentions of appellant’s General President, has been 


brought by individual members of appellant and is 
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presently pending in the United States District Court 
for the District of Columbia. The complaint is styled 
International Brotherhood of Teamsters, ct al. v. Hoffa, 
et al., Civil Action No. 1154-64. The complaint challenges 
the validity of the aforementioned expenditures and re- 
quests the court to order an accounting and reimburse- 


ment by defendants of such expenditures to the appellant 
herein (J. A. 43). 


The exclusiveness of the remedy provided in Section 
501 (b) and the availability of discovery proceedings to 
plaintiffs in suits brought under that Section make mani- 
fest the Congressional intention to place in the courts 
rather than the Seeretary of Labor, the authority to adju- 
dicate violations of Section 501 (a). 


Further, for the Sceretary to attempt at this time to 
investigate, disclose and adjudicate the nature and legality 
of the disputed payments made by appellant, would prej- 
udice the defense of the pending suit under Section 501 (b). 


Under Section 201 (¢) of the Act, union members are 
entitled, upon just cause, to examine any of the union’s 
books, records and accounts necessary to verify reports 
which have been filed by the union with the Seeretary 
pursuant to the Act. Section 201 (¢) provides a eivil 
remedy for refusal on the part of the labor organization 
to make such records available to a member if just cause 
exists. The defendant in such suits may be required to 
pay attorney’s fees and costs. A reasonable inference can 
be drawn from Section 201 (c) that Congress intended that 
Section to be the method through which union members 
could gain access to union records. Hence, the Secretary 
of Labor is without jurisdiction to entertain requests from 
union members seeking such information. At the very 
least, the Secretary should require that a member request- 
ing that the Secretary obtain information for him must 
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have himself made demand pursuant to Section 201 (c) 
upon his union for such information and that such demand 
has been denied. 


For the Secretary to subpoena records with respect to 
a provision of law over which he has no authority to ad- 
minister or seck enforcement and under which Congress 
has provided exclusive and effective private remedies con- 


stitutes ‘‘officious intermeddling’’ which brings into play 
Fourth Amendment restrictions upon the unreasonable 
exercise of investigatory power. 
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ARGUMENT. 


I. 


SECTION 601 OF THE ACT DOES NOT AUTHORIZE 
THE SECRETARY OF LABOR TO MAKE INVES- 
TIGATIONS OF ALLEGED VIOLATIONS OF A 
SECTION OF THE ACT WITH RESPECT TO 
WHICH THE SECRETARY HAS NO REMEDIAL 
OR ENFORCING ROLE. 

Section 601 of the Act pursuant to which the Seere- 
tary is proceeding in the instant case, provides that ‘‘[t]he 
Secretary shall have power when he believes it necessary 
in order to determine whether any person has violated or 
is about to violate any provision of this Act (except 
Title I or amendments made by this Act to other statutes) 
to make an investigation . . . to determine the facts 
relative thereto . . .’? (Emphasis supplied). Hence, the 
plain language of the Section indicates that the object of 
an investigation under Section 601 must be to determine 
whether the Act has or has not been violated. The plain 
language also contemplates that, if upon completion of 
his investigation the Secretary were to determine that a 
violation had occurred, it would be within his discretion 
to take such remedial action as is provided in the statute. 


In fact, the foregoing scheme represents the normal 
investigatory and remedial procedure established in fed- 
eral regulatory statutes for the enforcement agency. In 
the instant case, however, the Secretary of Labor appears 
to take the position that his powers under Section 601 ex- 
tend to the investigation and determination of violations of 
Section 501 (a) of the Act even though he has no authority 
to remedy violations of that Section. It is appellant’s con- 
tention that the foregoing is a proposition so foreign to 
the ordinary tenets of administrative law and so much at 
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odds with the plain language of the Act and the congres- 
sional intention as to require its rejection. 


Section 501 (a) of the Act imposes fiduciary duties upon 
union officers and provides that the sole remedy for any 
breach thereof lies in a civil action brought by a union 
member after such member has first obtained leave of court 
upon verified application and for good cause shown. The 
member so suing is entitled to reasonable attorneys’ fees 
and compensation for expenses incurred in the litigation if 
successful. Section 501 (a), unlike certain other sections 
of the Act, contains no provision for enforcement by the 
Seeretary of Labor. 


To date, the Seeretary has utilized the investigatory 
powers vested in him under Section 601 only in directly 
enforcing the Act or in assisting the Attorney General in 
its enforcement; he has not sought to investigate matters 
falling within those sections which Congress left solely 
to enforcement by private parties such as Title I and 
Section 501 (a). And it is in the former areas only that 
the courts have upheld the Secretary’s broad investiga- 
tory powers. Hence, decisions such as Goldberg v. Truck 
Drivers Local 299, 293 F. 2d 807 (6th Cir. 1961), cert. 
denied 368 U. S. 938; International Brotherhood of Team- 
sters v. Goldberg, 112 U. 8. App. D. C. 391, 303 F. 2d 402 
(1962), cert. denied, 370 U. 8. 938; and Wirtz v. Local 191, 
Teamsters, 321 F. 2d 445 (2nd Cir. 1963), in which the 
Seeretary’s authority to investigate mercly on the basis of 
administrative curiosity as to the existence of statutory 
violations was upheld, are distinguishable from the instant 
ease on the ground that they did not involve sections of the 
Act over which the Secretary of Labor had no remedial au- 
thority. And while the Local 191 decision, supra, author- 
ized the Secretary to make investigations of elections prior 
to the time that his jurisdiction to enforce the provisions 
of Title IV was invoked by the filing of a complaint by 
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a union member, it must be recognized that Title IV looks 
for exclusive enforcement through the Secretary. 


Accordingly, for the Secretary to conduct such a novel 
investigation to uncover violations of a section of the Act 
with respect to which the Secretary has no remedial role 
to play constitutes both an unwarranted and illegal ex- 
tension of the investigatory powers granted to him under 
Section 601 as well as a denial of the protection against 
unreasonable searches and scizures afforded under the 
Fourth Amendment. 


It is fundamental that one section of an Act cannot be 
read in isolation from the context of the whole. Richards 
v. U. S., 369 U. S. 1; Mastro Plastics Corp. v. NLRB, 350 
U. 8. 270. Especially is this so with respect to the present 
statute over which a section-by-section battle was waged 
in Congress on whether the rights conferred would be 
enforceable by the Secretary, or by individual union mem- 
bers, or both. See Legislative History of the Labor-Man- 
agement Reporting and Disclosure Act of 1959, Titles I-VI 
(Government Printing Office, 1964). Hence, even though 
a strained reading of Section 601 taken alone might seem 
to confer unlimited authority on the Seeretary to investi- 
gate and determine the existence of all possible violations 
of all Titles except Title I, such an interpretation is with- 
out merit. Congress expressly exempted Title I for the 
specific reason that ali other Titles contain at least one 
subsection in which the Seeretary of Labor has either 
the function of direct enforcement or the function of 
assisting other governmental agencies in enforcing the 
Act. The latter function is exemplified in Title V by the 
criminal provisions of Sections 501 (c), 502, 503 and 504. 

. . . [H]owever inclusive may be the general lan- 
guage of a statute, it will not be held to apply to a 
matter specifically dealt with in another part of the 
same enactment . . . Specific terms prevail over the 


gencral in the same or another statute which otherwise 
might be controlling. Ginsberg & Sons v. Popkin, 
264 U. S. 204, 208. 
It is difficult to see any legislative purpose which could 
be served by permitting investigations by the Secretary 
in fields where he has no powers of administration or 
enforeement, and where other full and adequate remedies 
are specifically provided. 


While the legislative history of Section 601 does indi- 
eate that the Seeretary has broad powers of investigation 
which require no prior showing of probable cause, nowhere 
is there any indication that Congress intended these powers 
to be applied in areas other than those in which the Sec- 
retary has some enforcement function. On the contrary, 
there is an indication in the legislative history of Section 
601 that the Seeretary’s investigatory power is intended 
to apply only to those provisions of the Act which are 
administered by him. Thus, Senator Goldwater’s analysis 
of the Section (Cong. Record 19768-9, Senate, Sept. 14, 
1959, Legislative History, supra, at 1136) states that the 
Secretary of Labor is given the ‘‘same unlimited investi- 
gatory powers he is presently authorized to exercise under 
the Fair Labor Standards and Walsh-Healey Acts, and 
which are presently possessed by other Federal agencies 
such as the Commissioner of Internal Revenue and the 
General Counsel of the National Labor Relations Board 
in investigating actual or possible violations of the stat- 
utes which they administer.”’? (Emphasis supplied.) 


Moreover, the legislative history of Section 501 (a) and 
(b) fails to indicate any congressional intention to make 
the Department of Labor a private investigatory agency 
whose subpoena powers would be available to any union 
member claiming that a union official had not lived up 
to the fiduciary obligations imposed by Section 501 (a); 
on the contrary, the only conclusion which can be drawn 
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from the legislative history is that Congress intended that 
aggrieved union members have free access to the courts 
to remedy violations of fiduciary duties. 


While it is true that this court, as well as the Sixth 
Cireuit, have held that the Secretary may investigate to 
satisfy the Labor Department’s ‘“cadministrative curi- 
osity,’’ it is clear that the Department’s curiosity must re- 
late to the existence of violations of the Act which it has 
the authority to remedy. For it is one thing to satisfy 
‘administrative curiosity,’? in an area in which the seere- 
tary has the function of applying or administering the law 
but quite another where no such function exists. 


II. 


TO PERMIT THE SECRETARY TO MAKE INVESTI- 
GATIONS TO DETERMINE WHETHER ANY 
UNION OFFICERS HAVE VIOLATED THEIR FI- 
DUCIARY OBLIGATIONS UNDER SECTION 501 
(a) WOULD USURP EXCLUSIVE JURISDIC- 
TION OF THE COURTS IN THIS AREA; IN 
FACT, A SUIT UNDER SECTION 501 (a) SEEK- 
ING SUCH DETERMINATION IS PRESENTLY 
BEFORE THE COURT BELOW, PURSUANT TO 
WHICH, ALL THE RELIEF SOUGHT BY APPEL- 
LEE JS AVAILABLE TO ANY ALLEGEDLY AG- 
GRIEVED UNION MEMBER. 


As stated above at page 3, prior to the issuance of 
the instant subpoena, a civil suit was filed in the District 
Court challenging the validity of the payment of legal fees 
and expenses in connection with the prosecutions of Gen- 
eral President Hoffa. The complaint is styled Interna- 
tional Brotherhood of Teamsters, et al. v. Hoffa, et al. 
Civil Action No. 1154-64. This suit was instituted by the 
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same Philadelphia attorney who, appellant understands, 
applied to the Department of Labor to make the instant in- 
vestigation of the disputed expenditures. The complaint 
challenges the validity of the aforementioned payments and 
requests the court to order an accounting and reimburse- 
ment of such expenditures to the appellant herein. 


Under Section 501 (a) Congress has authorized the 
courts and not the Department of Labor to determine 
whether there have been violations of that Section. The 
District Court now has that issue before it. Under these 
circumstances there is no possible public purpose or policy 
that could be served by the intervention of the Department 
of Labor. It seems preposterous for the Department of 
Labor gratuitously to inject itself in a matter which is now 
formally before the courts and to render an opinion as to 
the legality of the disputed payments. How is the District 
Court to treat such a determination insofar as Civil Ac- 
tion No. 1154-64 is concerned? Will it be res judicata? 
Will stare decisis apply? Or will the Secretary of Labor 
be permitted to file a brief as amicus curiae? 

The plain language of Section 501 (a) makes it clear that 
the Congress has assigned to the courts the function 
of determining what particular conduct or actions by 
union officers constitute a breach of the broad fiduciary 
obligations imposed on such officers under Title V. That 
function is a delicate and a difficult one calling into play 
common law trust and fiduciary concepts. (See Nelson v. 
Johnson, 212 F. Supp. 238, aff’d. 325 F. 2d 646.) It is 
accordingly appropriate that the court and not the admin- 
istrative official make both the preliminary and the final 
determination. Consequently, for the Secretary of Labor 
to make an investigation, requiring as it does a determina- 
tion as to whether a fiduciary obligation has in fact and in 
law been breached, constitutes a usurpation of the func- 
tions of the lower court. 
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Even if the Secretary merely confines himself to making 
known to the plaintiffs in Civil Action No. 1154-64 the 
names of the recipients and amounts of the disputed pay- 
ments, rather than publishing his determination as to 
‘cwhether any person has violated or is about to violate’’ 
the Act, such conduct would be equally unauthorized and 
unnecessary. The plaintiffs in the private litigation are en- 
titled under Section 501 (b) if successful, to reimbursement 
not only for their counsel fees but for all investigatory ex- 
penses; and in addition, their counsel have available all of 
the discovery methods provided under the Federal Rules of 
Civil Procedure. Hence, for the Department to attempt at 
this time to disclose publicly its view as to the legality of 
the disputed payments or the requested financial informa- 
tion certainly must be regarded as invidious, officious inter- 
meddling unauthorized by the statute which can have 
no purpose or result other than to prejudice the defense 
of the pending civil suit. 
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THE ADDITIONAL RIGHTS TO EXAMINE BOOKS 
AND RECORDS GRANTED UNION MEMBERS 
UNDER SECTION 201 (ec) OF THE ACT IS FUR- 
THER INDICATION OF ABSENCE OF CONGRES- 
SIONAL AUTHORITY FOR THE SECRETARY 
TO ISSUE THE PRESENT SUBPOENA. 


Although the foregoing analysis would seem sufficient 
to support appellant’s contention, the provisions of Sec- 
tion 201 (c) of the Act make even more certain appellant’s 
view that the Secretary lacks authority to issue the present 
subpoena. Under Section 201 (c) union members are en- 
titled, upon just cause, to examine any of the union’s 
books, records and accounts necessary to verify reports 
which have been filed by the union with the Department 
pursuant to the Act. Section 201 (c) also provides a civil 
remedy for refusal on the part of the labor organization 


to make such records available to a member if just cause 
exists, and the defendant in such suits may be required 
to pay attorneys’ fees and costs. Thus, a reasonable infer- 
ence can be drawn from Section 201 (ec) that Congress in- 
tended that Section to be a further and likewise exclusive 
method through which union members could gain access 
to records of union expenditures and that the Secretary 
of Labor had no jurisdiction to entertain requests from 
union members seeking such information, at least in respect 
to a portion of the law where the Seeretary has no ad- 
ministrative or enforcement function. 


Further, Section 201 (c) indicates that members who 
have never made a demand on their union, pursuant to 
Section 201 (c) to inspect union records, have no standing 
to sue under that Section. Hence, even if it be assumed 
that a member had the alternative right to obtain informa- 
tion from union books and records through the Secretary 
of Labor, the Secretary should at least require that the 
member shall have first made demand upon his labor or- 
ganization to make available to him the necessary books 
and records, and that such demand has been denied. In 
this connection, the affidavit of John F. English, General 
Secretary-Treasurer of appellant (J. A. 54), establishes 
that no demand for access to the books, records and ac- 
counts of appellant has been made by anyone other than 
the Seeretary of Labor. 
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FOURTH AMENDMENT CONSIDERATIONS MILI- 
TATE AGAINST THE ISSUANCE OF THE SUB- 
POENA HEREIN. 


The scope of the investigatory power claimed by the 
Secretary in this matter is undoubtedly of the broadest 
character ever asserted by an administrative agency. 
The Secretary takes the flat position that he may sub- 
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poena union records and make public disclosure of their 
contents even though he has no authority to remedy an 
alleged violation of that Section of the Act which prompted 
the investigation. It may be that the Secretary has au- 
thority to investigate merely on the basis of ‘‘adminis- 
trative curiosity,’’ but it is inconceivable that he can claim 
to have the authority to make public pronouncements 
about the contents of union records and the legality of 
union expenditures in an area of the Act over which he 
has no administrative enforcement authority whatever. 
The power so asserted would be the same as if, upon the 
request of an ‘‘interested’’ employer, the Secretary were 
to investigate and publicly disclose the amounts spent 
by a union in organizing that employer’s employees; or 
if upon the request of a segregation-minded union member 
the Secretary were to investigate and make public dis- 
closure of a union’s contributions to the NAACP, and 
simultaneously pass judgment on the legality of such 
payments. 


The Supreme Court, addressing itself to certain excesses 
of congressional investigating committees, has commented: 
‘“No inquiry is an end in itself; it must be related to and 
in furtherance of a legitimate task of the Congress. In- 
vestigations conducted solely for the personal aggrandize- 
ment of the investigators or to ‘punish’ those investigated 
are indefensible.’? Watkins v. U. S., 354 U. S. 178, 187. 
Appellant submits that the instant investigation falls into 
such a category. Two official government press releases 
have already been issued which discuss the question of 
the payment of legal fees for appellant’s General President 
even though neither the Labor Department nor the Justice 
Department has authority to pass upon, or seek a court 
determination as to the legality of the payment of those 
fees and no court has as yet held them to be unlawful. 


What is involved here is not judicial but administrative 
issuance of subpoenas by administrative agents. An ad- 
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ministrative officer, not a judicial officer armed with ju- 
dicial process, is here seeking the right to demand the 
books and records of private parties and make them avail- 
able to public inspection. Thus the protections against un- 
reasonable searches and seizures set forth in the Fourth 
Amendment are brought directly into play, and it is no 
answer to say that the individual may refuse to produce 
the records and subsequently litigate the issue in the 
courts. ‘‘Many persons have yielded solely because of 
the air of authority with which the demand is made, a 
demand that cannot be enforced without judicial aid. 
Many invasions of private rights thus occur without the 
restraining hand of the judiciary ever intervening’’ (Jus- 
tice Murphy dissenting, Oklahoma Press Publishing Co. 
v. Wailing, 327 U. S. 186 at 210). The majority opinion 
in the foregoing case, which is the leading case in the 
application of the Fourth Amendment to an administrative 
subpoena, summarized the Fourth Amendment protection 
against such subpoenas as follows: ‘‘The gist of the protec- 
tion is in the requirement, expressed in terms, that the dis- 
closure sought shall not be unreasonable’’ (327 U. S. at 
208). The court there, in upholding broad subpoena powers 
of administrative agencies without a prior showing of prob- 
able cause, was careful to emphasize that this power was 
to be discharged in connection with ‘‘the duties of in- 
vestigation and enforcement’’ (327 U.S. at 213). The Court 
made clear that the Fourth Amendment continues to keep 
men ‘‘free from officious intermeddling * * * officious ex- 
amination can be expensive, so much so that it eats up 
men’s substance. It can be time consuming, clogging the 
processes of business. It can become persecution when 
carried beyond reason’’ (327 U.S. at 213). To permit the 
federal administrator to issue subpoenas demanding whole- 
sale production and public disclosure of books and records 
not only without a showing of probable cause as to pos- 
sible violation but also in respect to a provision of law 
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over which the administrator has no jurisdiction either 
to administer or enforce and in which Congress has pro- 
vided an exclusive and effective private remedy is indeed 
‘‘officious intermeddling.’’ The administrative process it- 
self is threatened by such excessive use of authority. 
‘Our history is not without precedent of successful revolt 
against a ruler who ‘sent hither swarms of officers to 
harass our people’’’ (327 U. S. at 218, Justice Murphy 
dissenting). 


CONCLUSION. 


For the foregoing reasons, appellant respectfully sub- 
mits that the court below erred in ordering enforcement 
of the subpoena herein issued by the Secretary of Labor 
and respectfully requests that such order be reversed. 


Respectfully submitted, 
Herbert S. Thatcher, 
1009 Tower Building, 
Washington 5, D. C., 
Counsel for Appellant. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,769 
INTERNATIONAL BROTHERHOOD OF TEAMSTERS, 
HAUFFEURS, WAREHOUSEMEN AND HELPERS OF 
CRIMERTCA, 


oa 


W. WILLARD WIRTZ, Secretary of Labor, 


Appellee.' 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA | 


COUNTERSTATEMENT OF THE CASE 

This is an action brought by the Secretary of Labor to 
enforce a subpoena duces tecum issued under Section 601 of the 
Labor Management Reporting and Disclosure Act of 1959, 29 U.S.C. 
521, to the appellant union. This subpoena was issued in the 
course of an investigation into the use of union funds to pay 
legal fees of the union's president. The subpoena ordered the 
union to produce records containing information on matters required 
to be reported under Sections 201(a) and 201(b) of the Act, 29 
U.S.C. 431(a), 431(b) (J.-A. 11, 13-15). This appeal is taken 
from the district court's order requiring the union to comply with 
the subpoena (J.A. 76-77). 


1. Statutory Background 

Section 201(b) of the Labor-Management Reporting and Disclosure 
Act of 1959, 29 U.S.C. 431(b), requires labor organizations to file 
annual financial reports with the Secretary of Labor. Such reports 
must disclose, among other things, “direct or indirect disbursements 
(including reimbursed expenses)" to each officer of the union. 
Section 201(c) of the Act, 29 U.S.C. 431(¢), requires that the 
information required to be included in the report be made available 
to members of the union. The members have the right under Section 
201(c), enforceable by civil actlon in a federal court, to examine 
for just cause any books, records and accounts necessary to 
verify such report. 

Section 501(a) of the Act, 29 U.S.C. 501(a), recites that 
union officers occupy positions of trust and have a duty to 
hold union money solely for the benefit of the union and its members 
and to expend union money in accordance with the union constitution 
and by-laws and resolutions of the governing bodies adopted there- 
under. Section 501(b), 29 U.S.C. 501(b) gives union members a 
right to damages or an accounting where a violation of Section 
501(a) has occurred. Section 501(c), 29 U.S.C. 501(c), prescribes 


criminal penalties for any person who embezzles, steals, or 


"ywnlawfully and willfully abstracts or converts to his own use, 


or the use of another", any funds of a union of which he is an 
officer- 

Section 601 of the Act, 29 U.S.C. 521, authorizes the 
Secretary to make an investigation “when he believes it necessary 
in order to determine whether any person has violated or is about 
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to violate any provision of this Act (except title I or amendments 
made by this Act to other statutes )". Section 601 also gives the 
Secretary the authority to "report to interested persons or officials" 
concerning facts required to be shown in reports required by the 
Act, the reasons for failure to file a report, or “any other matter 
he deems to be appropriate as a result of such an investigation." 
2. The facts of this dace | 

On May 11, 1964, the Department of Labor issued a news 
release announcing that the Secretary of Labor "today launched 
an investigation of the use of union funds to pay legal fees of 
Teamster president, James R. Hoffa." (J.A. 39). ‘The release went 
on to state that this action was taken following receipt of a 
complaint from 16 members of a Teamster local charging that Mr. 
Hoffa had been using union funds in violation of the Act. The 
union members requested that Secretary to investigate and to 
furnish his findings to them. The release went on to explain the 
provisions of Section 501 and 601 of the Act. The release closed 
with the statement that "the results of the investigation will be 
made public at its conclusion." . 

On May 14, 1964, a subpoena duces tecum was issued by the 
Department to the appellant union under Section 601, requiring the 


u Title I is a "Bill of Rights" for union members, and concerns 
he right toparticipate in union affairs and to express views on — 
union affairs and the right to bring suits without fear of reprisal, 
29 U.S.C. 411-415. Title I also guarantees fair procedures as a 
predicate to disciplinary action and requires a vote on any 

4dncrease in dues. The phrase "amendments made by this Act to 

other statutes" refers to certain amendments to the Labor Management 
Relations Act, 1947. 73 Stat. 541-5464. 
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production of "records ... which contain any basic information 

or data on matters required to be reported under Section 201 (a) 
###* and under Section 201(b) [of the Act]" (J.A. 40, 56-58). 

On May 26, 1964, a new subpoena was issued, identical to the former 
subpoena (which was withdrawn) except as to dates covered by 
records to be produced (J.A. 11, 13-15, 67-68). 

At the administrative hearings concerning the second subpoena, 
the union dffered to make available to the Department all records 
requested, provided that the Department would commit itself not 
to disclose publicly the information derived from its examination 
of these records (J.A. 17). The union stated that, without such 
a commitment, it would refuse to produce these records (J.A. 17-18, 
19). The Department refused to give the requested commitment (J.A. 
20). This action followed. 

On May 15, 1964, four days after the Secretary's investigation 
was announced, six members of the Teamster local mentioned in the 
Department's news release filed a complaint under Section 501 of 
the Act in the United States District Court for the District 
of Columbia. This action was brought on behalf of the appeiiant union 
against its principal officers, including Mr. Hoffa (J.A. 43). It 
was alleged that union funds had been spent for the legal defense 
of Mr. Hoffa in three specified criminal proceedings, and for the 
legal defense of Mr. Hoffa and other officials of the appellant 
andon end affiliated local unions in unspecified other proceedings 
(J.A. 45-47). At the administrative hearing on the first subpoena, 
the union's attorney stated that he had been told "off the record" 
that the attorney who made the complaint to the Department of 


Labor referred to in the Department's new release was the same 
-h. ees 


attorney who later brought action under Section 501 against the 
union officers (J.A. 66). 
| STATUTES INVOLVED : 
Relevant provisions of the Labor Management Reporting 
and Disclosure Act of 1959, 73 Stat. 519, 29 U.S.C, 401 et _seq., 
are set forth in the Statutory Appendix hereto, at pp. la-4a. 


SUMMARY OF ARGUMENT 

1. Section 601 of the Act authorizes the Secretary to investigate 
violations of "any provision" of the Act. Various provisions of 
the Act are excepted from this investigatory power; Section 501(a) 
is not included among the exceptions. Thus violations of Section 
501(a) fall within the literal coverage of the Act. The fact that 
Section 501(a) is enforceable only by union menbers does not 
affect the scope of the Secretary's power to investigate. A 
basic purpose of the Act was to insure that union members are 
informed of the financial affairs of their union. ‘It is for this 
reason that Section 601 authorized the Secretary to report the 
results of an investigation to "interested persons": Congress 
felt that, armed with adequate information, union members would 
govern their union more effectively and would rid themselves of 
corrupt officers. Thus an investigation which has the sole 
purpgse of uncovering information to report to union members is 
well within both the language and the purpose of the Act. Section 


601 is not limited to investigations designed to prepare for 


enforcement actions by Government officials. 
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2. Moreover, there is no warrant for the union's assumption 
that the Secretary's investigation is directed only to violation 
of Section 501(a). It was announced as an investigation of the 
use of union funds to pay the legal fees of the union's president. 
This use of union funds could violate at least two penal provisions 
of the Act: Section 209 and Section 501(c). Violation of penal 
provisions of the Act is concededly a proper subject for an 
investigation under Section 601. Moreover, the investigation 
could lead to a civil enforcement action by the Secretary under 
Section 210. 

3. Section 201(c) is not the exclusive remedy for union 
members who wish to obtain information on union financial affairs. 
If it were, the Secretary could not report the results of an 
investigation to union members, since Section 201(c) is open to 


all union members. But Section 601 authorizes the Secretary to 


report results to “interested persons", and that language was 


intended to include union members. There is nothing in the language 
of Section 201(c) to indicate that it is an exclusive remedy. On 
the contrary, it is clear that Congress intended union members to 
have a choice of means for obtaining information about their 


union. 
ARGUMENT 
L 
THE SECRETARY MAY INVESTIGATE ALLEGED VIOLATIONS 
OF THE LABOR MANAGEMENT REPORTING AND DISCLOSURE 
ACT OF 1959 WITH A PURPOSE OF REPORTING THE 
RESULTS OF SUCH INVESTIGATION TO UNION MEMBERS, 
EVEN THOUGH THE PROVISION ALLEGEDLY VIOLATED IS — 
ENFORCEABLE ONLY BY THE UNION MEMBERS THEMSELVES, 
AND NOT BY THE SECRETARY, 


Section 601 of the Act, 29 U.S.C. 521, specifies that the 
Secretary may investigate "when he believes it necessary in order 
to determine whether any person has violated or is about to 
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violate any provision of this Act" (emphasis supplied). Exceptions 
to this broad language are specified by Section 601: the power to 
investigate does not apply to "title I or amendments made by this 
Act to other statutes." If we accept the union's assumption that 
the investigation in this case was solely for the purpose of 
uncovering violations of Section 501(a) of the Act, 29 U.S.C. 501(a) 
(we show in Point II below that this assumption is unwarranted) the 
case still falls within the coverage of the ipeewedeatory power 
conferred by Section 601. Section 501(a) is a "provision of this 
Act"; it is not included in Title I; and it is not an amendment 

to another statute. Section 601 plainly applies. 

The appellant union seeks to avoid the plain meaning of this 
language by arguing that “any provision of this Act" means “any 
provision of this Act enforceable by the saenetarys" Since Section 
501(a) is enforceable only by the union members, the union argues 
that Section 501(a) is not included. 

A similar argument was rejected in Wirtz v. Local 191, 
International Brotherhood of Teamsters, Etc., 321 F. 2d 445 
(C.A. 2). There the union argued that "any provision of this 
Act" as used in Section 601 did not authorize an “Anvestigation 
4nto possible violations of Title IV (relating to union elections) 
where the Secretary had not pursued 2 provision of Title IV 
specifically designed for challenging elections. The court held 


that the words "any provision of this Act" mean what they say 
(321 F. 2d at 448): | 


Certainly the language of § 601 suggests no 
limitation on the Secretary's power with respect 

to Title IV. Quite to the contrary the wording 

of the statute strongly supports the view that the 
Secretary has the power which he now seeks to exercise. 
He is authorized to proceed whenever he believes that 
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“any provision" of the Act has been or is about to 
be violated. The exceptions to this power are 
expressly listed” **** Title IV is not listed as an 
exception. 
The union here seeks to its attempt to avoid the language 
of Section 601 by references to the statutory context of Section 
601, to the legislative purpose of the Act, and to constitutional 
considerations. We submit that both the statutory context of 
Section 601 and the legislative purpose of the Act reinforce the 
plain meaning of the Section, and that the alleged constitutional 
considerations are irrelevant. 
1. Statutory Context of Section 601 
Reference to other language in Section 601 and to other sections 
of the Act reinforces the conclusion that the phrage"any provision 
of this Act", as used in Section 601, means what it says. 
Section 601 itself specifies exceptions to the ‘broad language 
of the phase “any provision of this Act"; provisions in Title I, 
and provisions which amend other statutes, are not included. The. 
language specifying the exceptions was chosen by Congress with 


some care. The various bills which Congress considered during 


its deliberations on the Act contained several different versions 
of : 


of Section 601, some containing no exceptions, some excepting 


only Title I, and some excepting only amendments made to other 


2/ Section 406(a), S. 1137, 86th Cong. 1st Sess. 
3/ Section 601(a), H.R. 8400, 86th Cong. Ist Sess. 
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pie The language specifying the exceptions to Section 601 
was carefully chosen by Congress, and there is no réason to 
ignore it by adding to the statute implied exceptions not provided 
for by that language. , 

The provision of Section 601 that the Secretary may report 
the results of his investigation to "Snterested persons or officials" 
further negates the exception which the union seeks to read into 
the statute. By "interested persons", Congress did not mean only 
"public officials charged with administration and enforcement 
of the Act." Indeed, the only such public officials, insofar as 
the provisions of the Act which might be the subject of an investigation 
under Section 601 are concerned, are the Secretary and the Attorney 
General. If the phase "interested persons" referred only to these 
officials, it would be redundant. Section 607 of the Act, 29 U.S.C, 
527, authorizes the Secretary to submit the results of his investigations 
to the Attorney General; the second sentence of Section 601 would 
add nothing if "interested persons" is read to refer only to the 
Secretary himself and the Attorney General, rather than to union 
members and the general public. 

If the Secretary may report the results of his investigation 
to union members and the general public, it would seem that he has 
the authority to investigate for the sole purpose of making such 
a report. . 

The implied exception which the union urges is further 
negated when Section 601 is read in conjunction with Title ITI of the 


¥ Section 206(c), S. 1555 (as passed by Senate), 86th Cong., lst 
ss. 
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Act. Section 601 provides that the Secretary may report to interested 
persons or officials "concerning the facts required to be shown in 
any report required by this Act and concerning the reasons for 
failure or refusal to file such a report ***", This language makes 
it clear that a primary purpose of the investigatory power conferred 
by Section 601. is to supplement the information contained in the 
reports required by the Act. And Title II, which sets forth the 
reporting requirements of the Act, makes it clear that the primary 
purpose of these reports is to make the information contained 
therein public, and in particular to make it available to the union 
members. Thus Section 201(c), 29 U.S.C. 431(c), requires that 
the information required to be contained in the reports filed 
under Sections 201(a) and 201(b), 29 U.S.C. 431(a), 431(b), must 
be made available to the union members. And Section 205, 29 
U.S.C. 435, contains detailed provision for public availability and 
public distribution of reports filed under Title II. In short, 
if the Title II reports were designed primarily to provide union 
members and the general public with certain information, then the 
investigatory power designed to supplement Title II may also be 
used with a purpose of making the information resulting from 
the investigation available to union members and te the general 
public. 
2. Legislative Purpose of the Act. 

One of the basic purposes of the Labor Management Reporting 


and Disclosure Act was to subject union financial affairs to 


public scrutiny. . The McClellan Committee investigation had uncovered 


Many.instances of misuse of union funds, and Congress intended to 
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prevent future occurences. It was felt that financial abuses 


would not occur if union financial affairs were known to the public, 
and in particular to the union members. The idea was that, armed 
with complete information as to the handling of union funds by 
the union officers, the union members would exercise the rights 
guaranteed by the Act to rid themselves of socese eases 
The basic technique of disclosure provided for by the Act 

is the reporting requirement of Title II. However, it was necessary 
to provide some means of verifying and supplementing the reports. 
One of the purposes of Section 601 was to provide means of verifying 
and supplementing the reports, so that the union members would 
have more complete information to assist them in participating in 
union affairs. The Secyetary investigates not unly with a view to 
bringing legal action, but also with a view to uncovering 
information which will be helpful tothe union members as they exercise 
their statutory rights under the Act. Thus the Senate Committee 
on Labor and Public Welfare explained the provision which became 
Section 601 of the Act: 

This provision insures that union members will have 

all the vital information necessary for them to 

take: effective action in regulating the affairs 

of their trade union, either through voluntary 

compliance of the labor organization with the 


reporting requirements of the Act or as a result of 
investigation and reports by the Secretary of Labor. 


H. Rep. 741 on H.R. 8342, 86th Cong. 1st Sess., at pp. 2, 6-7. 
. Rep. 187 on S. 1555, 86th Cong. lst Sess., at pp. 14-15. 


& "The requirements of reporting and publication will help the 
‘abor unions to better regulate their own affairs. The members 
may vote out of office ary individual whose personal financial 
interests conflict with his duties to the members." S. Rep. 187 
on S. 1555, 86th Cong. lst Sess., at p. 16. 
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S. Rep. 187, 86th Cong. 1st Sess., at p. 9, commenting on Section 
106(c) of of S. 1555. 

In the instant case the Secretary's action is fully in 
accordance with the legislative purpose. The object of the 
investigation is alleged misuse of union funds -- a matter with 
which Congress was concerned when it passed the Act. One of the 
purposes of the investigation is to supply union members with 
information concerning the alleged misube of funds, so that the 
members may more effectively exercise their statutory rights -- 

a purpose which Section 601 was specifically designed to fulfill. 
The legislative purpose of the Act is furthered by giving effect 
in this case to the clear meaning of Section 601. Certainly there 
is no warrant in the legislative purpose for refusal to apply the 
language of that Section. 


3. Constitutional Considerations. 
The union's final attempt to limit the plain meaning of Section 


601 is an appeal to "Fourth Amendment considerations." (App. Br. 22). 


We submit that the Fourth Amendment has nothing to do with this case. 
In the first place, the Fourth Amendment may not even be 


applicable to the records covered by the subpoena. The records 


7/ The Senate Report makes it clear that the information is to be 
urnished members not only for the purpose of more effectively 
exercising the right to vote in union elections, but also for 

the purpose of bringing legal action if warranted: "Onder existing 
law the officers who violate their duty of loyalty to the members 
can be compelled to account to the union for all their profits; 


reporting and publicity would facilitate legal action.” S. Rep. 187, 
BGth Cong. ist sess., at p. Lo (emphasis supplied). 

8/ During the Senate-debates, Senator Erwin described a case in 
which union funds had been used to defend a union officer. 105 
Cong. Rec. 6409 (April 21, 1959). 
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covered by the subpoena are among the records which Section 206 of 
the Act, 29 U.S.C. 436, requires the union to maintain for 
examination by the Secretary. . The Supreme Court has held that 
records required by law to be maintained are not subject to the 
protections of the. Fifth Amendment. Shapiro v. United States, 
335 U.S. 1. The same rule applies with respect to the Fourth 
Amendment.’ Rodgers v. United States, 138 F. 2d 992 (C.A. 6). 
Even if the Fourth Amendment were applicable to the records 
covered by the subpoena, this case would involve nd substantial 
Fourth Amendment questions. In Oklahoma Press Pub. Co. v. Walling 
327 U.S. 186, the Supreme Court made it clear that, in the case 
subpoenas directed to the records of an susgnewctad the only 
protection afforded by the Fourth Amendment is protection against 
"too much indefiniteness and breadth" (327 U.S. at 208), and 
against "officious intermeddling, whether because irrelevant to 


any lawful purpose or because unauthorized by law" (327 U.S. at 213). 


9/ Section 206 requires persons who must file reports under 
Title II to maintain records "on the matters required to be reported 
which will provide in sufficient detail the necessary: basic information 
and data from which the documents filed with the Secretary may be 
verified, explained or clarified, and “checked for accuracy and 
completeness." The subpoena required production of records maintained 
by the union or under its cpntrol "which contain any basic information 
or data on matters required to be reported under section 201(a) 

*** and under section 201(b)" of the Act. The subpoena then listed 
hed art sana records falling within this general category, 

J.A. 14). 


10/ Oklahoma Press Pub. Co. v. Walling involved a corporation. 
6, 302 U. 


However, United States v. S. 694, had made it clear that 
there is ho difference between union records and corporate records 
as far as constitutional protection against subpoenas is concerned. 
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In the administrative hearing, the union specifically disclaimed 

any objection on the ground that the subpoena is burdensome or 
oppressive (J.A. 15), and no claim has been in this Court that the 
subpoena is too indefinite or broad. We have demonstrated that 

the subpoena is authorized by the Act, if Section 601 is given its 
plain meaning in accordance with its statutory context and 
legislative purpose. Basically, the union's remaining contention 

is that the purpose of the subpoena raises suck severe constitutional 
doubts that it should not be deemed a "lawful purpose” under the 

Act. 

As we demonstrated above, a principal purpose of the subpoena 
was im aceordance with a principal purpose of the Act: to provide 
union members with information concerning the affaizs of their 
unton, so that they could more effectively exercise their 
statutory rights to participate in the affairs of the unipn. In 
essence, the Act, and the stbpoena issued in this case pursuant 
to the Act, were intended to help union members in much the same way 
that stockholders were helped by the reporting and disclosure 
requirements of the Securities Act of 1933 and the Securities 
Exchange Act of 1934" In neither case can there be any doubt 


as to lawfulness of purpose. 


11/ The analogy to the Securities Act and the Securities Exchange 
ct was considered by the drafters of the Act. See S. Rep. 187 
on S. 1555, 86th Cong. 1st Sess., at 83, 501-12 (minority views); 
Sections 103-108 of H.R. 4473, 86th Cong. lst Sess., in which a 
proposed version of what later became Title II uses the term 
registration statement" and other terminology taken from the 
Securities Act of 1933. 
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II. 
[THERE IS NO BASIS FOR ASSUMING THAT THIS 
INVESTIGATION IS FOR THE PURPOSE OF UNCOVERING 
VIOLATIONS OF PROVISIONS ENFORCEABLE ONLY BY 
UNION MEMBERS, 

For the purposes of argument, we have aceepted the union's 
assumption that the investigation was solely for the purpose of 
uncovering information as to whether there had been a violation 
of Section 501(a), which is enforceable only by the union 
members and not by the Secretary cr the Attorney General. 

However, this assumption is not warranted. The subpoena states 
that the investigation involves "a determination whether any person 
has violated or is about to violate any provisions of the Labor- 
Management Reporting and Disclosure Act of 1959" (3.8. 13-14). 
Under the Act, this is sufficient: the Secretary need not show 

‘that he has cause to believe that a provision of the Act has been 
or is about to be violated. International Brotherhood of Teamsters 
v. Goldberg, 112 U.S. App. D.C. 391, 303 F. 24 402, certiorari 
denied 370 U.S. 938; Goldberg v. Truck Drivers Local 299, 293 
F. 2a 807 (C.A. 6), certiorari denied 368 U.S. 938. Likewise, 
there is no reason for the Secretary to state which specific 


provisions of the Act he has in mind. No such statement was made 


in the subpoenas enforced in International Brotherhood of Teamsters 
v. Goldberg, supra; and in Goldberg v. Truck Drivers Local 299, supra. 
If the Secretary is not required to show éeuhe for believing that 
a violation has occurred, it would seem that he is not 
required eG commit himself, prior to receiving the records covered 
by the subpoena, as to what specific provisions of the Act these 
records might show to have been violated. 
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The union seeks to establish a narrower purpose for the 

investigation through the news release which announced it. 

(J.A. 39). This release announced an "investigation of the use 

of union funds to pay legal fees of Teamster president, James R. 
Hoffa." (J.A. 39). The release then stated that the investigation 
followed receipt of a complaint from members of a Teamster local 

that such use of union funds violated Section 50l(a) of the Act, 
which the release then went on to summarize. Finally, the release 
stated that the complaint requested the findings of the investigation 
to be furnished to the complainants, and that the results of the 
investigation would be made public. 

The statement that the investigation was of the use of union 
funds to pay an officer's legal fees does not limit the investigation 
to violations of Section 501(a). Such use of union funds might 
violate Section 501(c), which penalizes any Rerson who “unlawfully 
and willfully abstracts or converts to his own use, or the use of 
another" any union funds. Information as to such use of funds 
might also reveal a violation of Section 209(b), 29 U.S.C. 439(b), 
penalizing any person who “knowingly fails to disclose a material 
fact" in a Title IT report, or of Section 209(a), 29 U.S.C. 439(a), 


penalizing any person who "willfully violates" Title II. Involvement 


of Section 209 in the investigation is specifically contemplated 
by the language of the subpoena, calling for records “which contain 
any basic information or data on matters required to be reported 
under Section 201(a) *#** and under Section 201(b)" of the Act (J.A. 14). 
Section 201(b) requires a union to report annually "qirect and 
indirect disbursements (including reimbursed expenses) to each 
officer." Both Section 209 and Section 501(c) are enforceable by 
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the Attorney General, to whom tha, Secretary is specifically 
authorized to submit the results of an investigation. See Section 
607. Finally, if the investigation reveals any evidence of a violation 
of Title II, the Secretary himself might bring a elvil enforcement 
action under Section 210, 29 U.S.C. 440. 

There is nothing in the news release to negate the possible 
dnvolvement of Sections 209, 210 and 501(c) in this investigation. 
The fact that the complaint received from the union members mentioned 
Section 501, and that the news release’ quotes from Section 501(a), 
does not limit the scope of the investigation. Section 501(a) was 
quite natually the provision in which the complaining union 
members were interested, since this is the provision which they 
could enforce themselves. In addition, it is undoubtedly more 
likely that the investigation would uncover violations of Section 
501(a) than violations of the narrower, penal provisions of Sections 
209 and 501(c). In any event, whatever the reason for the reference 
in the release to Section 501(a), theréis nothing in the release 
committing the Secretary to an investigation Limited to vidlations 
of Section 501(a). 


The union's argument is premised On the assumption that the 


sole purpose of the investigation 1s to obtain information with 
respect to possible violations of Section 501(a), which the 
Secretary cannot. enforce. This argument collapses when it is 
recognized that that matter being investigated also potentially 
involves violations of Section 209 and 501(c) and can lead 
to an enforcement action under Section 210. The union would have 
to concede that these latter sections are lawful objects of 
investigation by the Secretary. And in view of the plain language 

| of Section 601 authorizing a report of the anivestigation to "interested 


persons" , such a report would be clearly authorized as an incident 
of an investigation with a lawful object. f 
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UNION MEMBERS WHO MAY OBTAIN INFORMATION 
UNDER SECTION 201(c) OF THE ACT ARE NOT 

PROHIBITED FROM RECEIVING THE SAME 
INFORMATION FROM THE SECRETARY UNDER 
SECTION 601. 


Section 201(c) provides that union members are entitled, 


for just cause, to examine any books, records and accounts 
necessary to verify union reports filed under Title II. The 
union here asserts that the remedy provided by this section is 
exclusive and that, where Section 201(c) is available, union 
members are barred from obtaining information from the Secretary 
under Section 601. (App. Br. 21-22). 

However, this argument is contrary to Section 601. That 
Section authorizes the report of the result of the Secretary's 
investigation to “interested persons." It does not restrict 
the report to "interested persons other than persons to whom 
Section 201(c) is available." Indeed, as we have demonstrated, 
the principal purpose of the provision authorizing a report to 
"intereste persons" was to make information available to union 
members. Sfnce Section 201(c) is also available to all union 
members, to hold that Section 201(¢c) is exclusive would destroy 
the principal purpose of the "interested persons" provision of 
Section 601. 

In addition, there is no warrant in the language of Section 
201(¢) for inferring that the remedy provided by that Section is 


exclusive. No language in Section 201(¢c) provides for exclusivity, 


and yet elsewhere in the Act when Congress wished to make a 


remedy exclusive, it said so in explicit language. See Section 403, 
29 U.S.C. 483: "Fhe remedy provided by this title for challenging 
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an election already conducted shall be exclusive."_ 

Moreover, in addition to Section 201(c) and Section 601, there 
are at least two other methods by which union members may obtain 
information under the Act. Under Section 205(a), 29 U.S.C. 435(a), 
the Secretary may publish information obtained from, among other 
sources, an examination under Section 206, 29 U.S.C. 436, of 
union records which verify, explain or clarify Title II reports. 
And under Section 501, union members may bring a civil action in 
a federal court challenging misuse of union funds and thus avail 
themselves of federal discovery procedures. Thus the Act provides 


four methods for a union member to obtain information. There is 


no reason why any one of these methods should be hejd to exclude 


the others. 

The union's argument would required the courts to construct 
a priority of remedies so that a union member would know which of 
the available means of obtaining information under the Act would 
have to be followed to the exclusion of the others. For example, 
a union member might be required to utilize Section 201(¢c) if 
available, and Section 501 if Section 201(c) 1s not available, and 
so on. Such a priority of remedies would have no warrant in the 
statute. Moreover, under the union's arguegnt, to obtain information 
under one of the four Sections a union member would have to show 
that no other "exclusive" remedy was available. Yet there is 
no reason for suppesing that, for example, in order to request 
the Secretary to start a Section 601 investigation a union member 
must show that none of the other three means of obtaining information 
under the Act are available. 
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In the alternative, the union argues that in order to obtain 


information under Section 601, a union member must demonstrate 


compliance with the prerequisites for proceeding under Section 
12 


201(c) (App. Br. 22). Again, there is no statutory language 

to support this argument. The argument appears to be that, by 
obtaining information without complying with the requirements of 
Section 201(c), the union members would somehow be violating the 
policy behind these requirements. Yet the logic of this argument 
would require a union member, before utilizing any one of the four 
means provided by the Act for obtaining information, to prove 
that the reauirements for the other three had bem fulfilled. This 
is clearly not the law. 

Sections 201(c), 205(a), 501 and 601 of the Act offer union 
members four means for obtaining information on union affairs. 
Each section imposes different requirements on the person seeking 
information, and there are some differencegin the type of information 
which may be obtained. In some situations only one of these means 
may be available, while in obher situations some or all may be 
available. Thus Congress intended that a union member seeking anfommaticr. 


oe SS 


The union states that Section 201(c) "sndicates" that a 
prerequisite for suit under the Section is a showing of demand 
upon the union (App. Br. 22). The union members who complained 
to the Secretary are said not to have made a demand (J.A. 54-55). 
However, this requirement is not contained in the language of 
Section 201(c), although, in instances where Congress did wish to 
impose a requirement of exhaustion of interaal remedies, it so 
specified in explicit language. See Sections 402(a), 501(b), 29 
U.S.C. 482(a), 501(b). ; 
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would have a chalceof ways tc get it, depending on his 


particular situation and the interest of the Secretary in the case. 


There is no reason for this Court to restrict this choice by 


13/ 
imposing limitations on these remedies not contained in the Act. 


CONCLUSION 
For the foregoing reasons, the judgment of the district 


court should be affirmed. 


JOHN W, DOUGLAS, ~ 
CHARLES DONAHUE, Assistant Attorney General, 
Solicitor, ; 


JAMES R. BEAIRD, DAVID C, ACHESON, | 
Associate Salicitor, United States Attorney, 


LOU : : 
ALAN S. ROSENTHAL, 
ROBERT V, ZENER, 


Attorneys 
De unt of tice, 
as on 0. 


13/ The union also argues that, by bringing an action under 
Section. 501 and thereby placing themselves in a position to obtain 
information through federal discovery procedures, the unitn members 
foreclosed themselves from obtaining information from the Secretary 
under Section 601 (App. Br. 21). Again, there is no justification 
in the Act for the contention that Congress intended that information 
would be available under Section 601 only when no other means of 
obtaining the information were available. 


Mention should also be made of the union's argument that 
the Secre 4s investigation would “usurp” the "exclusive 
jurisdiction” of the courts which has been invoked by the union 
members action (App. Br. 19-20). Clearly, the courts have 
exclusive jurisdiction in all cases to make a binding determination 
as to whether the Act has been violated, and any determination the 
Secretary may itake during the course of an investigation under 
Section 601 is neither res judicata nor stare decisis before the 
Courts. However, to say that the exclusive jurisdiction of the 
courts prevents the Secretary from making an investigation would 
completely nullify Section 601, since this exclusive jurisdiction 
would apply in the case of any violation subject to an investigation 
under Section60l. P 
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STATUTORY APPENDIX 


STATUTORY APPENDIX 
Pertinent provisions of the Labor-Management Reporting 


and Disclosure Act of 1959, 73 Stat. 519, 29 U.S.C. 401 et seq., 


are set forth below. 
Section 201(b), 73 Stat. 524, 29 U.S.C. 431(b): 


(b) Every labor organization shall file annually 
with the Secretary a financial report signed by its 
president and treasurer or corresponding principal 
officers containing the following information in 
such detail as may be necessary accurately to 
disclose its financial condition and operations 
for its preceding fiscal year-- 


* * * * 


(3) salary, allowances, and other direct or 
indirect disbursements (including reimbursed 
expenses) to each officer *#*; 


* * * * 


(6) other disbursements made by it including 
the purposes thereof; 
all in such categories as the Secretary may prescribe. 


Section 201(c), 73 Stat. 524, 29 U.S.C. 4321(c): 


(c) Every labor organization required to submit a 
report under this title shall make available the information 
required to be contained in such report to all of its 
members, and every such labor organization and its officers 
shall be under a duty enforceable at the suit of any 
member of such organization in any State court of competent 
jurisdiction or in the district court of the United States 
for the district in which such labor organization maintains 
4t& principal office, to permit such member for just cause 
to examine any books, records, and accounts necessary to 
verify such report. **** 


Section 205(a), 73 Stat. 528, 29 U.S.C. 435(a): 


The contents of the reports and documents 
filed with the Seeretary pursuant to sections 
201, 202, and 203 shall be public information, and 
the Secretary may publish any information and data 
which he obtains pursuant to the provigions of this 
title , e¥** 


Section 206, 73 Stat. 529, 29 U.S.C. 436: 


Every person required to file any report under 
this title shall maintain records on the matters required 
to be reported which will provide in sufficient detail the 
necessary basic information and data from which the 
documents filed with the Secretary may be verified, 
explained or clarified, and checked fpr accuracy anc 
completeness, and shall include vouchers, worksheets, 
receipts,.and applicable resolutions, and shall keep 
such records available for examination for a period of not 
less than five years after the filing of the documents based 
on the information which they contain. 


Section 209/a), 73 Stat. 529, 29 U.S.C. 439{a): 


(a) Any person who willfully violates this title 
shall be fined not more than $10,000 or imprisoned for not 
more than one year, or both. 


Section 209{b), 73 Stat. 529, 29 U.S.C. 439(b): 


(b>) Any person who makes a false statement or 
representation of a material fact, knowing it to be false, 
or who knowingly fails to disclose a material fact, in any 
dacument, report, or other information required under the 
provisions of this title shall be fined not more than $10, 000 
or imprisoned for not more than one year, or both. 


Section 210, 73 Stat. 530, 29 U.S.C. 440: 


Whenever it shall appear that any person has 
violated or is about to violate any of the provisions of 
this title, the Secretary may bring a civil action for such 
relief (including injunctions) as may be appropriate. Any 
such action may be brought in the district court of the 
United States where the violation occurred or, at the option 
of the parties, in the United States District Court for the: 
District of Columbia. 


Section 501(a),73 Stat. 535, 29 U.S.C. 501(a): 

(a) The officers, agents, shop stewards, andother 
representatives of a labor organization occupy positions of 
trust in relation to such organization and its members as 
a group. It is, therefore, the duty of each such person, 


-2a- 


taking into account the special problems and functions of 
a labor organization, to hold its money and property 
solely for the benefit of the organization and its members 
and to manage, invest, and expend the same in accordance 
with its constitution and by laws and any resolutions of 
the governing bodies adopted thereunder, alc 


Section 501(b), 73 Stat. 535, 29 U.S.C, 501(b): 


(b) When any officer, agent, shop steward, or 
representative of any labor organization is alleged to 
have violated the duties declared in subsection te) 
and the labor organization or its governing board or 
officers refuse or fail to sue or recover damages 
or secure an accounting or other appropriate relief within 
a reasonable time after being requested to do so by any 
member of the labor organiz2tion, such member may sue such 
officer, agent, shop steward, or representative in any 
district court of the United States or in any State court 
of competent jurisdiction to recover damages or secure an 
accounting or other appropriate relief for the benefit of 
the labor organization. No such proceeding shall be ~ 
brought except upon leave of the court obtained upon 
verified application and for good cause shown, which 
application may be made ex parte, **** 


Section 501(c), 73 Stat. 535, 29 U.S.C. 501(c):. 


(¢c) Any person who embezzles, steals, or unlawfully 
and willfully abstracts or converts to his own use, or 
the use of another, any of the moneys, funds, securities, 
property, or other assets of a labor organization of 
which he is an officer, or by which he is employed, directly 
or indirectly, shall be fined not more than 10,000 or 
imprésoned for not more than five years, or both. 


Section 601, 73 Stat. 539, 29 U.3.C. 521: 


(a) The Secretary shall nave power when he believes 
it necessary in order to determine whether any person 
has violated or is about to violate any provision of this 
Act (except title I or amendments made by this Act to other 
statutes) to make an investigation and in tonnection 
therewith he may enter such places and inspect such 
records and accounts and question such persons as he may 
deem necessary to enable him to determine the facts 
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relative thereto. The Secretary may report to interested 
persons or officials concerning the facts required to be 
shown in any report required by this Act and concerning 

the reasons for failure or refusal to file such a report or 
any other matter which he deems to be appropriate as a 
result of such an investigation. 


(b) For the purpose of any investigation provided 
for in this Act, the provisions of sections 9 and 10 
(relating to the attendance of witnesses and the production 
of books, papers, and documents) of the Federal Trade 
Commission Act of September 16, 1914, as amended (15 
U.S.C. 49, 50), are hereby made applicable to the 
jurisdiction, powers, and duties of the Secretary or any 
officers designated by him. 


REPLY BRIEF FOR APPELLANT. 


IN THE 


UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT. 


No. 18.769. 


INTERNATIONAL BROTHERHOOD OF TEAMSTERS, CHAUF- 
FEURS, WAREHOUSEMEN AND HELPERS OF AMERICA. 
Appellant, 


v, 


W. WILLARD WIRTZ, Secretary of Labor, 
Appellee. 


Appeal from an Order of the United States District 
Court for the District of Columbia. 


HERBERT §. THATCHER, 
1009 Tower Building, 
Washington 5, D. C., 
Counsel for Appellant. 


cap a 
—————————————_—_——_———_——— 
Sr. Lovis Law Printine Co,, Lyc,, 415 N. Eighth Street. CEntral 1-4477 


IN THE 


UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT, 


No. 18,769, 


INTERNATIONAL BROTHERHOOD OF TEAMSTERS, CHAUF- 
FEURS, WAREHOUSEMEN AND HELPERS OF AMERICA, 
Appellant, 


v. 


W. WILLARD WIRTZ, Secretary of Labor, 
Appellee, 


Appeal from an Order of the United States District 
Court for the District of Columbia. 


REPLY BRIEF FOR APPELLANT. 


TABLE OF AUTHORITIES. 


Cases: 
Coratella v. Roberto, 56 LRRM 2068, 2071 


Edsberg v. Local 12, International Union of Operating 
Engineers, 300 F. 2d 785, 788 (1962)............... 
Ewing v. Mytinger and Casselberry, 339 U. S. 594 


Haiduk v. Atlantic Independent Union, 31 F. R. D. 


Penuelas v. Moreno, 198 F. Supp. 441 (1961) 


Sheridan v. United Brotherhood of Carpenters & 
Joiners, Local 626, 306 F. 2d 152, 159-60 (1962) 


Wirtz v. Local 191, International Brotherhood of Team- 
sters, 321 F. 2d 445 (C. A. 2)... ccc cece cece ee 


Constitution and Statutes: 
Fourth Amendment to the Constitution of the United 


Labor-Management Reporting and Disclosure Act of 
1959, 403 (GPO 1959) 


ARGUMENT. 
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That Congress, in the enactment of Section 601 of the 
Labor-Management Reporting and Disclosure Act of 1959, 
did not intend to authorize the Secretary of Labor to 
investigate and to issue determinations as to the existence 
of violations of Section 51 (a) of the Act is made clear 
by the absence of any statutory provision for an admin- 
istrative hearing prior to the issuance of such determina- 
tion or for an appeal from such a ruling. The appellee’s 
brief, in stating that “any determination the Secretary 
may make during the course of an investigation under 
Section 601 is neither res judicata nor stare decisis before 
the courts,! hardly meets the foregoing objection. For a 
determination by the Secretary, after conducting an in- 
vestigation, to the effect that officers of the appellant have 
violated the fiduciary obligations set forth in Section 501 
(a) would not be a mere preliminary determination that 
judicial proceedings should be instituted, (cf. Ewing v. 
Mytinger and Casselberry, 339 U. S. 594). Rather, it 
would constitute a final expression of the Secretary's 
position on the matter, arrived at without the benefit of 
a hearing and without the right of appeal. This is so 
because here the Seeretary is making an investigation 
merely for the purpose of making an investigation and a 
report with no further proceedings contemplated by him. 
Thus, the situation here is to be sharply distinguished 
from the situation where the Secretary is making an in- 
vestigation in an area of Landrum-Griffin where he has 
an enforcement function and where any preliminary in- 
vestigation culminates, if possible violations are disclosed 
by the investigation, in some type of hearing brought by 
the Secretary in which the parties are afforded an op- 
portunity to be heard. 


1 Appellee’s Brief, p. 21, fn. 13, 


No exposition is needed for the proposition that, for 
the Secretary of Labor to conclude an investigation with 
a determination that a particular union officer is a law- 
breaker, without providing the officer with a hearing or 
an appellate remedy is repugnant to the Due Process 
Clause of the Fifth Amendment; and, while appellant 
herein may lack standing to assert the Fifth Amendment 
protection, the fact that officers of appellant, in the event 
that a finding that they have violated Section 501 (a) 
is made by the Secretary, would clearly be deprived of 
such right, establishes that Congress could not have in- 
tended the Sceretary to exercise his investigatory au- 
thority in such a blatantly unconstitutional manner. 
Rather, it may reasonably be concluded that Congress 
never intended to authorize the Seeretary to conduct 
investigations and issue findings and conclusions con- 
cerning a section of the Act over which he was granted 
no regulatory authority. 


The soundness of the foregoing analysis appears in the 
earliest months of the administration of the Labor-Man- 
agement Reporting and Disclosure Act of 1959 to have 
been conceded by the Department of Labor. The Bureau 
of Labor-Management Reports, which was then delegated 
with the Secretary of Labor’s investigative authority, 
stated in its 1960 annual report: 

“In the first few months after passage of the Act, 
the Bureau received by mail, telephone, and personal 
visit hundreds of complaints. All of these required 
preliminary investigation to determine whether the 
complaints alleged violations falling within the scope 
of the Secretary’s enforcement responsibility.”? (Em- 
phasis supplied.) 

I. 


The extreme scope of the investigatory, subpoena and 
disclosure powers sought by the Secretary of Labor in 


2 A Report of the Bureau of Labor-Management Reports, Fiscal Year 
1960, p. 59 (GPO, 1960). 
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the present case is indeed shocking. He seeks ‘‘authority 
to investigate for the sole purpose of making a report”’ 
(Wirtz brief, p. 9). And this report is to be made ‘‘to 
union members and the general public’’ (Wirtz brief, p. 
9). The Secretary asserts the right to investigate ‘not 
only with the view of bringing legal action, but also with 
a view to uncovering information which will be helpful 
to the union members as they exercise their statutory 
rights under the Act?’ (Wirtz brief, p. 11).3 Under this 
view of his powers, there is no aspect of a union’s in- 
ternal affairs or day to day operations which the Sec- 
retary may not ferret out and indiscriminately disclose. 
The various reports required by Congress under the Act 
are not enough; the Secretary would make any and all 
union correspondence, interoffice memoranda and all union 
documents and records the subject of his ‘‘administrative 
curiosity’? with possible disclosures to union malcontents 
or employers with whom the union may be in contest. 
There is no need to cite horrendous examples of what 
could follow if the Secretary has and exercises the powers 
he seeks in this case. It is enough to note that the Sec- 
retary pays no more than lip service to the protections 
of the Fourth Amendment against “‘officious inter-med- 
dling’? which even he admits (Wirtz brief, p. 13) are 
available to the appellant in the instant proceeding. 


Appellee asserts that ‘“‘{o]ne of the purposes of the 
investigation is to supply union members with informa- 
tion concerning the alleged misuse of funds, so that the 
members may more effectively exercise their statutory 
rights . . .”’ (Wirtz brief, p. 12). It should be noted, 
however, that Section 601 provides that the Secretary’s 
investigatory power may be invoked only ‘‘in order to 
determine whether any person has violated or is about 


While the issue of an investigation for the sole purpose of 
making public disclosure is not before this Court, since the subpoena 
is limited to a “determination whether any person has violated any 
provision” of the Act. appcllant submits that an investigation for the 
“sole purpose” of public disclosure is contrary to the express provisions 
of Section 601 (a). 
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to violate’* specific provisions of the Act. And ‘‘when 
the purpose of an investigation .. . is not merely to get 
information, but is to produce a regulatory result, the 
power of investigation is necessarily limited by the scope 
of the power of regulation. Disclosure of information is 
increasingly used as a sanction for producing a desired 
regulatory effect. If an agency may not regulate, it clearly 
may not regulate by using publicity as a sanction.’’® 


III. 


Appellee has framed his argument around ‘‘the union’s 
assumption that the investigation in this case was solely 
for the purpose of uncovering violations of Section 501 (a) 
of the Act.’* By doing so, appellee has misconstrued 
appellant’s position. In fact, while appellant easily could 
have assumed from the press releases issued by the gov- 
ernment and from the Labor Department’s conduct, that 
the proposed investigation was exclusively for the fore- 
going purpose, appellant’s offer to make available to the 
Department all records requested, provided that the De- 
partment would agree not to disclose publicly the results 
of its examination, indicated that appellant was willing 
to leave room for a contrary assumption. 


As Counsel for appellant stated at the June 1, 1964, 
hearing, before Hearing Officer Bowers, when questioned 
as to the conditions under which he would ‘“‘make the 
records named in the subpoena available for examination 
by the Department of Labor’’ (J. A. 18): 

Mr. Thatcher: Again it depends on the purpose of 
the investigation or examination. If it’s merely to 
bring the last investigation up to date in reference to 
Title Il and Title IV as mentioned in the subpoena, 
those records would be made available. But, if the 


——— 
429 U. S.C. 521. 
5 Davis, I Administrative Law 211. 
6 Appellee’s Brief, p. 7. 
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purpose is to obtain that information on the expense 
items in defense of the various criminal prosecutions 
in which General President Hoffa is involved and to 
disclose that to the public, in particular to the indi- 
viduals who have brought suit in the District Court, 
which litigation is now pending, we object and ask 
that the investigation be limited to the Title II and 
Title IV matters (J. A. 18-19), 


Hence, it is apparent that appellant was prepared to 
respond to the subpoena if it was limited to a conven- 
tional investigation of possible violations of the Act over 
which the Secretary has unquestioned enforcement au- 
thority. However, since it was clear that the Secretary 
was primarily concerned with investigating violations of 
Section 501 (a) of the Act, appellant respectfully de- 
clined to comply with the subpoena.” 


IV. 


Appellee places major reliance upon Wirtz v. Local 191, 
International Brotherhood of Teamsters, 321 F. 2d 445 
(C. A. 2), to support the Secretary’s authority to investi- 
gate violations of Section 501 (a). That decision was 
addressed to the Seerctary’s authority under Section 601 
to investigate possible violations of election standards 
contained in Section 402 of the Act. But rights arising 
under Section 402 are enforceable by the Secretary in 
the courts upon a complaint by a union member. Hence, 
the Second Circuit, in the Local 191 case, stated, ‘‘No 
conflict is created by reading Section 402 and Section 601 
together. Section 402 provides for the Secretary institut- 
ing an action in the courts in behalf of an individual who 
has complained of a violation of Title IV. Section 601 


7 It should be noted that, in response to the Secretary’s request for 
information concerning expenditures of appellant’s funds for the pur- 
Pose of defending appellant’s General President in certain criminal pro- 
ceedings, appellant was willing to stipulate that it had expended in 
excess of $50,000 for counsel fees in three Federal criminal proceedings 
which had been brought against appellant's General President (J. A. 
63-64) 
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provides that the Seeretary shall ‘determine the facts 
relative’ to a violation . . . The two sections of the 
statute can thus be read together and each be given full 
effect in complete harmony and without any trace of 
clashing purposes’ (at p. 448). (Emphasis supplied.) 


But that dissonance is the inevitable result of an at- 
tempt to read Sections 201 (c), o01 (a) and (b), and 601 
as the appellee would have them read, is more than ap- 
parent. 


For example, appellee argues that Section 201 (c) of the 
Act is merely an additional method through which a union 
member may obtain desired information from his union, 
and that a member may ignor the requirement of Section 
201 (¢c) that a demand first be made upon the union for 
access to the necessary records,* and proceed instead to 
the Secretary of Labor to obtain the desired information. 
However, such an approach neglects the notion which per- 
meates the Act that in accordance with the doctrine of 
exhaustion of internal union remedies, union and union 
members must seek to settle their differences voluntarily, 
with resort to the Labor Department and the courts pro- 
vided only in the event that the union’s internal machinery 
has failed.® 


8 See Coratella v. Roberto, 56 LRRM 2068, 2071, in which the U. S. 
District Court for the District of Connecticut dismissed a suit brought 
by members, pursuant to Section 201 (c) of the Act, to inspect union 
pooks and records, on the ground that the members had made no demand 
upon the union to inspect such records and that such demand is a pre- 
requisite to bringing suit under Section 201 (c). See also Haiduk v. 
Atlantic Independent Union, 31 F. R. D. 241 (1962), 51 LRRM 2381, 82, 
jn which the Court stated that “in order to obtain relief under . . 
[Section 201 (c)], one must allege the demand, just cause for the ex- 
amination, and a refusal of the demand.” 


9 In reporting its version of the bill to the Senate, the Committee on 
Labor and Public Welfare stated: “In acting on this bill the committee 
followed three principles: 1. The committee recognized the desirability 
of minimum interference by Government in the internal affairs of any 
private organization. Trade unions have made a commendable effort 
to correct internal abuses; hence the committee believes that only 
essential standards should be imposed by legislation. Moreover, in 
establishing and enforcing statutory standards great care should be 
taken not to undermine union self-government . . .” I Legislative His- 
tory of Labor-Management Reporting and Disclosure Act of 1959, 403 
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Accordingly, it would have been totally inconsistent for 
Congress to have required a union member to make a 
demand upon the union prior to filing suit under either 
Sections 201 (c) or 501 (b); and, at the same time, allow 
the member, prior to having made such a demand upon the 
union, to invoke the Seeretary’s investigative authority to 
gain access to the union’s books and records and to obtain 
a determination as to the existence of violations of Sec- 
tion 501 (a). 


It is clear from the foregoing analysis, that the incon- 
sistencies and incongruities which result from the Labor 
Department’s approach, make evident the absence of any 
intention on the part of Congress to vest the Sceretary 
with the authority which he presently seeks. And his 
continued insistence on full enforeement of his subpoena 
together with his continued insistence on a right to make 
public disclosure of matters over which he has no ad- 
ministrative or enforcement functions, all in the face of 
the various offers of cooperation made by appellant, make 
it clear that he is indeed engaged in ‘‘officious inter- 
meddling’? and gratuitous interference with presently 
pending private litigation to the prejudice of the defend- 
ants in that litigation. Even if the Secretary is correct 
in his present claim to unlimited investigatory powers, 
at the very least, it is respectfully submitted, the grant 
of such powers under the circumstances of the instant case 
should be conditioned by this Court with a prohibition 
against public disclosure of any information obtained with 
respect to any violation of Section 501 (a) of the Act, 
and in particular disclosure to the plaintiffs in the pend- 
ing private litigation. It is to be noted that in the past 
the Secretary of Labor offered to consent to a similar pro- 
hibition against the disclosure of the names and addresses 
of respondent’s members after the Court of Appeals for 


(GPO 1959). See also, Sheridan v. United Brotherhood of Carpenters 
and Joiners, Local 626, 306 F. 2d 152, 159-60 (1962); Edsberg v. Local 12, 
International Union of Operating Engineers, 300 F. 2d 785, 788 (1962); 
Penuelas v. Moreno, 198 F. Supp. 441 (1961). 


=9= 


the District of Columbia held in International Brotherhood 
of Teamsters v. Goldberg, 303 F. 2d 402, that it was the 
policy of Congress in enacting the Labor-Management 
Reporting and Disclosure Act ‘‘to protect from disclosure 
the membership list of unions . . .”’ 303 F. 2d at 406. 
A copy of the Secretary’s offer to consent in the Goldberg 
ease is contained in ‘‘Appellee’s Opposition to Motion for 
Remand,’’ at pages 7-8, in that case (See J. A. 34). 


Respectfully submitted, 
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